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CONSUMER PROTECTION LEGISLATION AMENDMENT BILL 2018 
Consideration in Detail 

Clause 1: Short title — 
Mr P.A. KATSAMBANIS: The minister was not the Minister for Commerce when this bill was second read, and 
was not the minister when we made our second reading speeches. 
Mr J.R. Quigley: I have had the opportunity of reading yours, member. 
Mr P.A. KATSAMBANIS: That was the part I was able to deliver. 
I guess the first question about the short title is: as this bill has been laid over since before Christmas, has there been 
any consideration about amendments, and will the government be moving any amendments to the bill as presented? 
Mr J.R. QUIGLEY: One government amendment, which is on the notice paper, has been proposed since I have 
taken over as minister. It was in relation to clause 67, and referred to the anchoring of furniture to the wall of 
rented premises, as recommended by the coroner, following the death of a young baby. The bill provided three 
grounds for a landlord to refuse permission for furniture to be anchored: that the wall was asbestos, that the wall 
was in a heritage building, or that something in a body corporate agreement between all owners prohibited affixing 
to a wall. As minister, I considered it necessary to set a time limit within which the landlord could withhold 
agreement. The reason for this was that a mother with toddlers could rent private premises and seek permission to 
affix a bookcase or a cupboard to a wall, and then the landlord, with three grounds on which he, she or it could 
refuse permission, could simply not answer for as long as was desired, and the mother would be in the premises 
not knowing when she would get an answer to her request to make the place safe, and would have no direct route 
through courts to do so. The amendment applies a seven-day time period for the landlord to invoke one of these 
grounds. That is the only government amendment I wish to introduce, after considering the bill. I am sure the 
member for Hillarys would consider it reasonable to require an answer within seven days as to whether the rented 
property could be made safe. 
The ACTING SPEAKER (Ms S.E. Winton): Minister, has the amendment you were just talking about been 
circulated? 
Mr J.R. Quigley: I think it is on the notice paper. 

The ACTING SPEAKER: No, it is not. 

Mr J.R. QUIGLEY: It refers to clause 67. I was asked whether any government amendments would be proposed 
today, and I was drawing the attention of the house to this. I thought it had been circulated. 

The ACTING SPEAKER: Minister, can you sign the amendment, and we will get it circulated? 

Mr J.R. QUIGLEY: I have signed it and circulated it. 
Mr P.A. KATSAMBANIS: Thank you, minister. I raised that question at the outset, because I think it will help 
us in dealing with these amendments. As we said in the second reading debate, this is a bit of an omnibus bill of 
sorts, with a small o rather than a capital O, if you like, covering various elements that broadly fall into consumer 
protection and licensing of various trades and professions. I figured that it is probably easier, rather than going through 
the bill clause by clause, to deal with each part, if the minister agrees, so we deal with part 1, part 2 et cetera, and 
then we will have questions about those parts rather than about specific clauses, and then when we get to part 9, 
where the flagged amendment on clause 67 occurs, we can deal with that separately. 

Mr J.R. QUIGLEY: I think that is a helpful approach. 
Mr P.A. KATSAMBANIS: I was aware that the minister was likely to move an amendment, but it was not on the 
notice paper, so I thank him for circulating that. We will get to it in due course. 

Mr J.R. Quigley: I apologise that I did not give it to you earlier. 
Mr P.A. KATSAMBANIS: That is all right; the minister is obviously picking up on this area as a new part of his 
portfolio. I am glad to have him as Minister for Commerce. Unfortunately, we will take some time going through 
this bill, because in November the previous minister decided to finish a debate quickly and then call this legislation 
on, when I was halfway through a speech, knowing that I needed five minutes to be with a school group. I then 
lost the opportunity to conclude my speech. A lot of the issues that may have been covered in the second reading 
debate will need to be canvassed in this debate. 
Mr J.R. QUIGLEY: That is understood. When I say “understood”, member, I do not mean that I understand or 
accept criticisms of my predecessor, but that I understand about the need for scrutiny. 



Extract from Hansard 
[ASSEMBLY — Tuesday, 12 March 2019] 

 p887c-911a 
Mr Peter Katsambanis; Mr John Quigley 

 [2] 

Mr P.A. KATSAMBANIS: Some things that the minister mentioned in his summing up on the second reading 
probably need to be aired and clarified, always with the intention of making sure that our consumer laws are as 
effective as possible. The then minister flagged some further action on some of the subject matter dealt with in this 
legislation, so I would like to get the new minister’s view on those issues. We will deal with them as we get to 
each part.  

Clause put and passed. 

Clause 2: Commencement — 
Mr P.A. KATSAMBANIS: Clause 2 is the commencement clause. I often speak on these clauses and raise the 
nature of the two types of clauses. With this type of clause, part 1 will come into operation on the day on which 
the act receives royal assent and the rest of the act will come into operation on a day fixed by proclamation, and 
different days may be fixed for different provisions. That makes sense, because, as we said, this is a type of 
omnibus bill. There may well be a need for regulations or further subordinate legislation to be put in place to give 
effect to the legislation. I seek some clarification from the minister about which parts will require regulations to 
be prepared before they can be proclaimed and brought into effect. 

Mr J.R. QUIGLEY: It is not so much regulations in this particular case. Clauses 52 and 81 introduce as an 
additional punishment the option of imprisonment for some offences, and that will require amendments to the 
integrated court management system. We have to do that in supporting regulations. We are hopeful that within 
six months of the passage of the legislation through Parliament, we will be in a position to lay the regulations on 
the table. The difficulty is, as the member will probably appreciate, parliamentary counsel not only is loath to, but 
also will not start drafting regulations until the head legislation is passed, lest there be an amendment in this place 
or the other place that requires further regulation, so we do it for efficiency. We are hopeful that we will get this 
fired up in six months or so, but that will be subject to the other place. 

Mr P.A. KATSAMBANIS: In relation to the commencement of each of the parts, obviously these relate to 
professions and trades, such as auctioneers, land valuers and real estate agents. There are also some groups such 
as charities and the like, debt collectors and so forth that will be impacted by these changes. I noted in my 
contribution to the second reading debate that a number of those groups were concerned about the lack of 
consultation. Will there be a coordinated approach to let the professional bodies or trade bodies of the various 
professions and trades know in advance that this is coming so that they can communicate it to their members? 
When there are licensed operators, such as real estate agents, business agents and the like, will the licensing 
database be used to communicate these very significant changes to each of those groups before they come into effect? 
Mr J.R. QUIGLEY: Certainly, the department has the Property Industry Advisory Committee, which has on 
it valuers, the Real Estate Institute of Western Australia and the strata titles industry—the whole lot. The 
Property Industry Advisory Committee will circulate proper pamphlets and information to all the branches of the 
property industry so affected by these changes and to charitable collectors and street collectors so that they are 
aware of the new provisions, which are significant. They offer not only, as the member noted in his contribution 
to the second reading debate, dramatic uplift in pecuniary penalties from $1 to $50 000 in some cases, but also in 
the real estate industry and in the settlement agents industry, the facility for a person who does not have a current 
certificate to surrender a certificate and get it later. There are things that are there for the benefit of the industry; 
this is not all about uplifting penalties. For example, the licensing board in the real estate industry will take into 
account the experience of people in other jurisdictions and Western Australia. There are things that we want to 
educate the industry about that would be very much to its members’ benefit. As I said, the Property Industry 
Advisory Committee has on it land valuers, REIWA and the strata titles industry. The licensing database will also 
be used as a basis to advise all licence holders of the changes in their particular area. 
Clause put and passed. 
Part 2 — Auction Sales Act 1973 amended 
Clauses 3 to 7 — 
Mr P.A. KATSAMBANIS: If the minister is happy, I am happy to deal with clauses 3 to 7. Part 2 relates to the 
Auction Sales Act. As we have previously discussed, this provision mainly amends the penalties that can be levied 
for offences or transgressions under the Auction Sales Act 1973. There is a significant uplift in the penalties from 
$1 000 to $25 000, from $500 to $50 000, from $1 000 to $50 000 and from $500 to $10 000. 
Mr J.R. Quigley: Big uplifts. 
Mr P.A. KATSAMBANIS: They are big uplifts and some of them can be explained by inflation, and the act is 
a 1973 act, but they cannot all be explained by inflation. What is the explanation for that sometimes 1 000-fold increase? 
The penalty in section 6(6) of the Auction Sales Act 1973 listed in clause 7 will go up from $500 to $50 000. That 
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is a 100 times increase. That would not be due to inflation over the last 45 or 46 years, so what rationale was used 
to uplift the penalty, for instance, from $500 to $50 000? 
Mr J.R. QUIGLEY: It is the same as that of the previous government, which introduced as deterrents huge uplifts 
in criminal penalties, such as mandatory sentencing and the like. The section that the member mentioned deals 
with a person who operates as an auctioneer without a licence outside the act. With a penalty of $500, the person 
could auction off a couple of items and that would have covered the maximum fine and on they would go. This 
has to be a debilitating fine. The maximum fine has to be so high that it will deter people from conducting stock 
auctions or any other auction without a licence. We do not want people operating outside the legislation. This 
legislation also carries within it prohibitions against auctioneers doing all sorts of unethical things like buying 
stock without telling the vendor that they are the buyer and saying, “This auction lot looks like a bargain; I’ll knock 
it down to myself and I won’t tell the vendor that I’m the purchaser.” We have to protect the public from all this, 
so we want to put in place significant penalties that will be hurtful if not debilitating for a business that operates 
without a licence.  
Mr P.A. KATSAMBANIS: The minister mentioned what that section does. Obviously, we do not want people 
selling property, chattels, stock or the like at auction without an appropriate licence. That is fair enough. They 
need to abide by a set of rules that is going to protect the public; that is why we have these provisions, otherwise 
we would not bother if we were not there to protect the public. But as we know, sometimes auctions are not so 
formal. For instance, the local school’s parents and friends committee might have a fundraiser and maybe the 
president or a parent will get up and auction a few items, perhaps items donated by the local member of Parliament. 
I know a lot of members do it. I think the member for Moore does it; I certainly donate goods. On occasions I have 
been asked to stand up and see if I can get some money for these worthy causes: the local football or netball club 
and local schools. Will we be going after those people? Is there any intention that these rules and severe penalties, 
up to $50 000, will apply to those circumstances in which people are just trying to raise some funds for their local 
club or school, or is there some sort of exemption from these provisions for those sorts of people?  
Mr J.R. QUIGLEY: Thank you, member. There is no change to the current scope of the legislation. That which 
is not currently being prosecuted will not be prosecuted. I would hate to see the member taken off in irons because 
he was conducting an auction to raise money at Sacred Heart College in Hillarys, but there is no change in the 
scope. There is no change in the prosecutorial guidelines. There is no change for the police. This is just an uplift. 
That which is not being prosecuted at the moment will not be prosecuted in the future. But for those areas within 
which people are conducting a profit-making business and operating without a licence, they will most assuredly 
be caught. Section 5 of the Auction Sales Act 1973 has a list of exemptions. One of the exemptions included states — 

any bazaar or sale of gifts where the whole of the proceeds are devoted for charitable, educational, or 
church purposes; … 

The member for Hillarys would be totally exempt in his charitable work at Mr Bothe’s school.  
Mr P.A. KATSAMBANIS: Thank you. I think a number of members would be relieved, so would a number of 
members of the public. There are a lot of great schools. Sacred Heart College is one of them in Hillarys, as is 
St Mark’s Anglican Community School, obviously all the wonderful government schools we have, and the 
two Catholic primary schools at Whitfords and Padbury, and they are always on the lookout for funds. If I can take 
this opportunity to put in an advertisement, St Marks Anglican Community School is having its school fete at the 
end of the month. I would encourage members and members of the public to go along and support that school and 
all the other schools, both in my electorate and every electorate  
Mr J.R. Quigley: And you can give the auctioneer comfort that he is exempt.  
Mr P.A. KATSAMBANIS: Indeed, if they have an auction, yes.  
Returning to these provisions, we spoke about the uplifting penalty from $500 to $50 000 in section 6(6) of the act, 
but in section 30(2) of the same act the penalty prescribed is $500, but the uplift is not to $50 000, it is to $10 000. If 
we are talking about, firstly, reflecting a penalty that has a strong deterrent effect and also recognising the change 
in purchase and value of money over almost 50 years, it would make sense to have a little consistency between the 
uplift. Here we have two penalties for $500 each, one applying to auctioneers generally, and one applying to the 
sales of cattle, sheep, pigs and goats. One of them will have a penalty of $50 000, and the other one will have 
a penalty of $10 000. One is five times higher than the other, whereas prior to the passing of this legislation, they 
were both exactly the same. What rationale was used to distinguish what should be higher and what should be lower?  
Mr J.R. QUIGLEY: It is a commonsense approach. The first section the member is talking about is the penalty 
in section 6(6), which is for conducting a business without a licence operating outside the legislation. As I said, 
the fine for doing that has to be both hurtful and almost debilitating for someone who is showing utter disregard 
for the law and conducting a business for profit outside the licensing regime. Section 30(2) is the penalty for not 
keeping a proper register at a stock auction. We regard that as of lesser seriousness than an unlicensed person 
conducting a stock auction, that is, failing to keep the books up to date is of less seriousness than conducting the 
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business without a licence. I have no idea what the rationale was in 1974 for acquainting the two penalties of $500, 
but, as I said before, these penalties have not been struck on CPI or inflation rate or whatever—this is a new approach. 
Let us deter those people who want to run a business of an auctioneer outside the law of Western Australia. We 
require those people who are inside the law to keep a proper record or register at their stock auction, for obvious 
reasons, to make sure that rustlers and others are not scamming it through an auction, but it is a lesser offence for 
that register not to be in good order than it is for operating completely outside the law. That is our rationale.  
Mr P.A. KATSAMBANIS: Obviously these are penalties in which someone is charged with an offence. Is there 
any intention to deal with some of these issues summarily by the issuing of infringement notices and is there any 
power to do so in the act? I raise that specifically regarding the issue that the minister raised about section 30(2) 
on not keeping records. Of course we all understand that not keeping correct records can be highly problematic, 
but there are degrees in not keeping records. Someone who has made an error or a once-off mistake would be 
treated differently from someone who would systematically do this over a long time, and decide to not keep records 
and not keep the register updated. Of course, in this environment, they would all have to go to court and take up 
valuable court time. Are there any provisions in which, at the discretion of the investigators, a penalty or 
infringement notice could be issued rather than a charge taken to the Magistrates Court or some other place? 
Mr J.R. QUIGLEY: This act and the provisions within the act are investigated by the Western Australia Police 
Force. There is no current facility to do so within the act but we are having a look at what the member mentioned 
about infringement notices as part of a regulatory impact statement that is currently being prepared for 
consultation. The member will no doubt remember that we did a jurisdictional shift of everything but homicides 
out of the Supreme Court down to the District Court and from the District Court down to the Magistrates Court 
for some offences. We are in the process of discussing, with police, pushing down a number of offences to 
infringement penalties where appropriate. Those discussions are ongoing with the police at the moment because 
they cover a whole range of offences. As the member would appreciate, with more offences coming down from 
the District Court to the Magistrates Court, we want to unburden it from the cases that would require a relatively 
modest pecuniary penalty by way of infringement notice in which the person, if they did not want to accept an 
infringement notice, can elect to go to court. 
Mr P.A. KATSAMBANIS: I raised that in good faith and I appreciate the minister’s answer. It was heartening. 
We can use a recent example. I am not sure whether I have publicly commended the Minister for Police and the 
Commissioner of Police but they finally moved on the petrol drive-off issue and went to an infringement notice 
regime. Of course, police can use their discretion to charge someone rather than issue an infringement notice, but 
I think it acts as a better deterrent because it is far more likely that a series of infringement notices would be issued, 
simply because of the time. 
Mr J.R. Quigley: But also, the police are more likely to issue an infringement notice than go through the whole 
charging process. 
Mr P.A. KATSAMBANIS: Yes, the charging and court process, but there are examples of when we can use this 
for good. If there is going to be a regulatory impact statement across the board, and if there is negotiation between 
the various agencies, including police, I think that would be beneficial, especially in an area such as this in which 
a lot is to do with record keeping. Sometimes, a quick slap across the wrists is all that is needed for people to 
perhaps turn their attention to their record keeping. They may not have necessarily wanted to do some form of 
malfeasance but they might have just slackened off, for want of a better term. I am heartened by the answer the 
minister has given. 
Mr J.R. QUIGLEY: If I could interrupt the member there, also, by issuing an infringement notice, a record is 
kept of that. It might be only minor record breaches that warrant an infringement notice but, once infringed, it is 
on the record. If that is not done, when the offender comes back the next time, it looks as though the person is 
a first offender. If an infringement notice can be issued, then subsequent misconduct will be seen in the context 
that it is—repetitious. I think that is a good aspect. 
Mr P.A. KATSAMBANIS: I think that is right, particularly because they will not get the same officer all the time 
so having a record is good and an escalation if people do not smarten up their record keeping. I think we are all in 
heated agreement with part 2. I will sit down and let us deal with the clauses in part 3. 
Clauses put and passed. 
Part 3 — Charitable Collections Act 1946 amended 
Clauses 8 to 20 — 
Mr P.A. KATSAMBANIS: Part 3 refers to the Charitable Collections Act 1946. One of the significant changes 
here, which starts at clause 9 and filters through a lot of the other amendments in this part, is a change in the 
reference to “minister” in the act. The responsibility for the act currently lies with the minister but it has been taken 
out of the minister’s hands and given directly to the commissioner, who is defined as the commissioner for the 
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purposes of the Fair Trading Act 2010, section 6. What is the rationale for removing the minister from this regime? 
The minister’s powers will be delegated to the commissioner at first instance once the act is amended. I seek an 
explanation from the minister about the intentions behind this change. 
Mr J.R. QUIGLEY: It is a good question and, dare I say it, the answer is going to be good. At the moment, the 
commissioner is operating on delegated power from the minister. The minister is not there every day; I am not 
there every day, supervising those who are engaged in poppy day or surf lifesaving day. The commissioner does 
that but he or she does it on a delegated authority from the minister. Because it is a delegated authority from the 
minister, the delegate cannot exercise the powers under the Fair Trading Act because that refers to the 
commissioner’s powers and the commissioner does not have any powers per se. He or she is just acting on 
a delegated authority. By moving the power to the commissioner, the commissioner then has their own powers 
and therefore the investigative powers that this Parliament has invested in the commissioner for fair trading are 
enlivened. When the power was with the minister, the commissioner never had powers to exercise; he or she was 
always exercising the minister’s powers. To enliven the powers of the Fair Trading Act, it was necessary to give 
the commissioner the powers. It is the same way that the Commissioner of Police has the power—not the Minister 
for Police—but the minister is always supervisory of the commissioner. I hope the answer was as good as 
I forecast. A reasonable answer—in fact, I thought it was good. 
Mr P.A. KATSAMBANIS: The answer was good and I think it makes some sense to clarify what the 
commissioner can and cannot do and have some consistency between the acts. Our Fair Trading Act is—I use this 
term loosely—a fair approximation of Australian Consumer Law. As we know, it is not a carbon copy. I think we 
might be dealing with that in the future. There is an emerging understanding about the sort of powers that 
commissioners for fair trading and commissioners who are there to protect consumers have, so making sure these 
powers work across these various acts is a good idea. I notice that in part 5 — 
Mr J.R. Quigley: I have to confess: it was not my idea, but it came from the boffins in the department. 
Mr P.A. KATSAMBANIS: I am sure it came from minds that are better exercised than those that are exercised 
in a parliamentary debate. However, I note that there are some savings or exemptions from those powers—in 
particular, one in part 5—and we will address that when we get to part 5. However, generally, I do not have 
a particular problem with that. I think it is also an understanding of how government evolved between 1946 and 2019 
in relation to the powers conferred on departmental secretaries or commissioners—senior public servants. I do not 
have any major issue with that. After flicking through some of the provisions, I note that in clause 16 — 
Mr J.R. Quigley: Good; I had that open. I thought you might go there. 
Mr P.A. KATSAMBANIS: That is very good. It scares me sometimes when we are too much in sync. 
Mr D.R. Michael: You’re lawyers. 
Mr J.R. Quigley: We’re lawyers; we know what the guts of it is. 
Mr P.A. KATSAMBANIS: As I have pointed out, sometimes that does not do me any favours in the eyes of my 
friends; irrespective of that, as the member for Balcatta pointed out, we are lawyers. 
Mr J.R. Quigley: We rarely have a disagreement, you and I. 
Mr P.A. KATSAMBANIS: When we do, it is usually on something of substance. Clause 16 amends section 15 
of the Charitable Collections Act 1946. There is a record-keeping power in that provision which requires charities 
to retain records for seven years after the end of the financial year to which they relate. That is all well and good, 
but how does that equate to the record-keeping requirements that charitable institutions have for the purposes of 
both the Australian Taxation Office and the Australian Charities and Not-for-profits Commission? Are they the 
same or are they different? 

Mr J.R. QUIGLEY: No; they are consistent, at seven years. 

Mr P.A. Katsambanis: I thought the ATO had changed it to five. 

Mr J.R. QUIGLEY: I think it is seven years. In any event, we are also changing the requirement that these records 
be audited yearly; that is the reason for keeping these records for so long. The records have to be kept so that there 
is an auditable trail. We are trying to lift the burden, because it is an expensive burden, off charities and their 
collections, trusting that these charities will do the right thing. However, if the commissioner receives a complaint 
from someone, the commissioner can, under proposed section 15(3), require “a copy of, or access to,” all collection 
records and require that those records be audited by an approved person. This will be done by a specific request in 
writing or by imposing a condition on the licence. On the one hand, we are lifting the financial and administrative 
burden off these charities of having to audit every year; on the other hand, we want to make sure that they keep 
their records for a considerable time so that, if there is a complaint, there is an auditable trail going backwards. We 
saw in the CCC report, tabled today, that the CCC audits the last two years of public servant records, but that it 
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tends to go back and audit further records. I think that is the really important part of keeping records for 
seven years. As far as we are concerned, they are consistent throughout the nation. 

Mr P.A. KATSAMBANIS: This is where we start the interaction on what was said on this bill in the past by 
another minister. The Attorney General will recall that when he read Hansard, he found that there was a quite 
significant discussion—it was not a disagreement in any way—in the minister’s summing up around the nature 
and size of charities, the different regulatory regimes that some charities may be subject to and the like. We know 
there are charities and there are charities. We know there are some small and discrete ones; we know there are 
some more complex ones. Some may choose to stay under the state regime for many, many reasons, including the 
fact that sometimes it is expensive and cumbersome to change structures. When the requirement for an annual 
audit was removed, was any consideration given to the complexity and the broad nature of charities—that some 
collect several thousand dollars a year and others may be collecting upwards of $5 million or $10 million a year? 
I think there would be some community expectation that those bodies would conduct regular audits, rather than 
waiting until they are asked by the commissioner to conduct an audit. 

Mr J.R. QUIGLEY: All charities registered with the Australian Charitable and Not-for-profits Commission have 
to audit annually. They are the ones that claim a tax exemption for a charity. They have to be audited annually. 
We estimate that 85 per cent of charities are so registered. We are dealing with the small ones that do not take 
advantage of the taxation requirements for charities—therefore, they are not registered with ACNC—and that 
gives the commissioner discretion. 

Under proposed section 15(3), the commissioner will have discretion to require a licence holder to audit annually 
or at such intervals as the commissioner so requires. We are introducing that flexibility. Here we are dealing with 
the bottom 15 per cent. As Attorney General, I have lost sleep over charities. The administration of some charitable 
trusts is absolutely appalling and, for an Attorney General, frightening. Those charitable trusts often deal with not 
the sorts of figures the member was talking about, but, for example in native title settlements, hundreds of millions 
of dollars for the benefit of Indigenous communities. When I travel to those Indigenous communities, I do not see 
the uplifting from those payments that I hope to see. I am dealing with them at the moment and I hope to bring to 
this Parliament—I have a couple of inquiries going at the moment—a raft of amendments around that area. The 
member said that some charities are dealing with large sums, and, as I have said, some of them blow out to 
hundreds of millions of dollars. As Attorney General, I am in loco parentis—the default trustee. I wipe my brow 
and think, “Wow! Look at the money going through this. Where is it going?” To sum up, if they are using or taking 
advantage of the provisions within the Australian taxation law, they have to be registered with ACNC. If they are 
not, which is only 15 per cent, they are the lower order ones. They can be required to audit, or they can be required 
to audit at intervals. As far as the charitable trusts that deal with native title money go, they are meant to be 
supervised by the Office of the Registrar of Indigenous Corporations. As with a few of these federal oversight 
agencies, we wonder what they are doing. I know that the Australian Securities and Investments Commission has 
been shaken to life. I hope ORIC is — 

Mr P.A. Katsambanis: How long have you got? Do not start me. 

Mr J.R. QUIGLEY: Okay. That is the answer anyway. 

Mr P.A. KATSAMBANIS: That is an important starting point, because a lot of the larger charities, 
particularly the ones that rely on tax deductibility for collections, have to be registered by the Australian Charities 
and Not-for-profits Commission. However, other charitable-type groups, such as the native title groups that the 
Attorney General mentioned, some old testamentary trusts, and a few old inter vivos trusts that are of a charitable 
nature, may not necessarily trigger any of the requirements of the federal regulator. Those trusts are often very 
large. I heard the Attorney say he loses sleep over this. 
Mr J.R. Quigley: I don’t sleep over it. I lose sleep over it. 
Mr P.A. KATSAMBANIS: Yes. 
Mr J.R. Quigley: A lot of those trusts fall within the Charitable Trusts Act too. 
Mr P.A. KATSAMBANIS: Correct. There is a whole gamut. Then there are the more modern versions of the old 
inter vivos trusts—the trusts that people make during their lifetime—but they are governed by taxation law 
anyway, so we will not worry about those more modern philanthropic trusts. But there are old-fashioned trusts that 
do fall into this, so it is important to get the auditing trail right, especially when it relates to a lot of money, the 
effluxion of time, and whether the original charitable intent may have been either lost or changed. When there are 
multiple beneficiaries, we want to see the benefit go to those who should benefit, so the audit regime is there. In 
these provisions, the minister said that perhaps the commissioner could require a charity to undergo an audit every 
year. That is fair enough. Is there a power, either in the reserve powers of the commissioner or through the act, for 
the commissioner, if he or she sees something that he or she believes requires regular audit, to make an order or 
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a specification that that body ought to have audits for the next three, five or 10 years, or whatever they deem is 
a sufficient period to give a clear and transparent picture of the financial circumstances of the charity? 
Mr J.R. QUIGLEY: The answer is yes. I go back to proposed section 15(3). The commissioner—it will become 
the commissioner with the passage of this bill—will be able to require access to all the records and require the 
records to be audited. It will not be just any auditor, but someone whom the commissioner specifically approves. 
The commissioner will be able to impose on the licence of any charity a condition that they be audited at such 
intervals as the commissioner thinks appropriate—either annually or biannually. It will be up to the commissioner, 
having regard to the circumstances of the charity. 
Mr P.A. KATSAMBANIS: Because we are dealing with these in parts rather than just clauses, I flag clause 19, 
which brings into the Charitable Collections Act the powers of investigation that the commissioner has under the 
Fair Trading Act 2010. There is an exemption for section 88E. We will not discuss it now; we will discuss it in 
part 5. I am just flagging it to discuss exemptions generally. Otherwise, I am satisfied with the operation of these 
clauses, but I want to clarify why we need the transitional provisions in this part of the bill. Why do we need 
transitional provisions, and for how long are they likely to apply? 
Mr J.R. QUIGLEY: The transitional provisions are there to ensure that when the minister has approved a means 
of authorising persons to collect on behalf of the licensee under section 6 of the act, which is prior to the amendment 
of that section, this means that there will be consideration given to it having been approved by the commissioner, 
so the existing arrangement can be maintained. The minister might have done it early on. It will require the 
commissioner to then exercise his or her discretion. 
Mr P.A. Katsambanis: It is a continuity thing. 
Mr J.R. QUIGLEY: For continuity. Exactly, member. 
Clauses put and passed. 
Part 4 — Debt Collectors Licensing Act 1964 amended 
Clauses 21 to 26 — 
Mr P.A. KATSAMBANIS: This part amends the Debt Collectors Licensing Act 1964. Really, it is just an uplift 
in penalties. We discussed the uplift in penalties when talking about auctioneers. There is no point in traversing 
over that ground. 
Mr J.R. Quigley: It is the same consideration. 
Mr P.A. KATSAMBANIS: It is a similar, broad consideration. Some of it is the present value of money—the 
purchasing power of money. Some of it is to make sure that it acts as an appropriate deterrent. I understand all that. 
Mr J.R. Quigley: It is also to gather the penalties in one section and not have them spread throughout. 
Mr P.A. KATSAMBANIS: That is helpful too. There are representative bodies of debt collectors—people who 
are licensed under the Debt Collectors Licensing Act. Was consultation undertaken with that representative body 
about the quantum of the penalties before this legislation was tabled in the house? 
Mr J.R. QUIGLEY: No, there was not. We do not regard it as appropriate to go to bodies and ask what the 
deterrent penalties should be, any more than we would go to the Criminal Lawyers’ Association of 
Western Australia to ask what the fine should be for theft or something like that. It is an executive decision. We 
did not want to ask the prospective offenders or their representative bodies how much they should be fined. An 
executive decision had to be made and it was made. Also, having got that word “mandatory” out of my mouth, 
there will be full discretion about the level of fine to be imposed by the court, having regard to the circumstances 
of the offender and the circumstances of the offence. 
Mr P.A. KATSAMBANIS: That definitely remains, and I am heartened that there are no jail terms in these 
amendments. That is all well and good. I noticed that the previous minister also used that analogy. I think he was 
a bit more flippant. He said that we do not ask criminals what sort of penalties they should be subject to. I think 
that is quite an unfair comparison. We are talking about the licensing of an industry—a group of people who 
subject themselves to that licensing to conduct their affairs. They are not people who are deliberately looking to 
break the law. With respect, the Criminal Lawyers’ Association and everyone else have ways of having input into 
public debate around penalties anyway. I accept that it is an executive decision; it always has been and it ought to 
be. There is no harm in bringing the representative bodies into a discussion and at the very least making sure that 
they have an understanding of the rationale behind this big uplift in penalties. It obviously has not happened in this 
case. Again, I note that one of the penalties—the penalty for breaches of section 5(2)—ranges from $200 to 
$50 000. That is a significant uplift, with $50 000 being the maximum penalty of course. 

I would have thought that just for good practice, at a departmental level at the very least, there would have been 
some consultation. If we do not want to advise that body of the quantum of the increase, at least have a discussion 
with it about the fact that there is a need to uplift these penalties rather than spring it on that body and it finds out 
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some other way. It is the same with the other bodies as well—the land valuers, the real estate agents, the business 
agents and the settlement agents that are dealt with in this bill. I will not repeat the same points for each part but 
I thought it was a salient point to raise. I suggest that, perhaps at a departmental level, a bit more discussion or 
consultation would assist in bringing these groups to the table, rather than them often finding out about these things 
when they either read about it in the media or a shadow minister or the like contacts them for comment about these 
sorts of bills. 

Mr J.R. QUIGLEY: There are a few things I would like to say. Firstly, as to the member’s last comment, as 
I mentioned before, the Property Industry Advisory Committee will be advising all the land valuers, the Real Estate 
Institute of Western Australia and settlement agents et cetera of the amendments; they will not be reading about it 
in the media. The Property Industry Advisory Committee discussed the amendments with the stakeholders. 
However, we presume that when we are dealing with these industry bodies, everyone on the boards is of good 
character and not offenders. We are not dealing with people who will be exposed to the penalty themselves. 
Although they have a lot of expertise and experience in real estate, auctioneering and the like, they do not have 
much experience at all in working out what the range of deterrent penalties for a court should be. We have generally 
dealt with the penalties in the swathe of amendments that have come before Parliament this evening. It is not our 
intention to ask them what they think the fines should be. Our intention was to say, “This is the appropriate 
deterrent. The government is going to set the appropriate deterrent.” I stress that all these industry bodies are made 
up of good, law-abiding people. They are very experienced in their area but not in the setting of court penalties. 
That is a matter for the executive. 

Mr P.A. KATSAMBANIS: I am not suggesting that we get their input and choose the penalty that they suggest 
is the right penalty—there should not be any misunderstanding over that. I am suggesting that when we are 
going to uplift penalties such as these, rather than wait until the bill is tabled, it might be good practice to let 
these bodies know. I am not sure whether, through the Property Industry Advisory Committee or some other 
mechanism, each of these representative bodies was aware of what the government was intending to do before 
the bill was tabled in Parliament. 

Mr J.R. QUIGLEY: They were all told of the penalties. 

Clauses put and passed. 

Part 5 — Fair Trading Act 2010 amended 

Clauses 27 to 29 — 

Mr P.A. KATSAMBANIS: This is the part that amends the Fair Trading Act 2010. We alluded to it when we 
were discussing the changes in part 3. It has a carve-out to ensure that one particular set of powers that rests with 
the commissioner under the Fair Trading Act and replicates the powers in Australian Consumer Law does not 
extend and apply to the circumstances relating to the Charitable Collections Act 1946. This is the power that the 
commissioner has to enter business premises and seek documents and other things. In some circumstances, the 
commissioner can exercise that without a warrant. It is clear that that will not apply to charities that are regulated 
under the Charitable Collections Act 1946. In the main, that is good. That is great, because charities are usually 
not being run for profit. Particularly in relation to some of the concerns that the Attorney General, the minister 
at the table, expressed earlier this evening about some bigger charities, is there perhaps a need again to 
distinguish and allow a commissioner to have those powers in some circumstances or is it simply just too difficult 
to carve out the bigger or more problematic charities that fall under the Charitable Collections Act from the 
ordinary run-of-the-mill charities that will not trouble the scorer in this provision? 

Mr J.R. QUIGLEY: As the member says, a lot of what we are dealing with relates to the Charitable Collections Act. 
These exemptions apply to organisations under the Charitable Collections Act. A lot of those people collecting 
under the Charitable Collections Act are not businesses; they are local charities operating from homes and 
residences. We do not want officers of the department to be empowered to enter people’s residences. That is like 
the power that the CCC has when there is serious corruption. Everything has to be balanced. We do not want 
inspectors from the department of commerce to enter the member’s home because he has been collecting for the 
Sorrento surf club or some such thing. As I said, the police have enforcement powers under this legislation and if 
there is a serious allegation or the matter is of sufficient importance, a warrant can be obtained from a justice to 
enter someone’s home or other place to seize and inspect the books. I think that balance is right. They would not 
be intending to enter a business premises; it would be the member’s home and my home if we are collecting. I do 
not think that people’s houses should be entered by bureaucrats in these sorts of circumstances unless it is under 
warrant of a magistrate or justice of the peace. 

Mr P.A. KATSAMBANIS: I generally agree with that. I do not have any great issue with it. On behalf of the 
opposition, I am happy to support this part. 
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Clauses put and passed. 

Sitting suspended from 6.00 to 7.00 pm 

Part 6 — Home Building Contracts Act 1991 amended 

Clauses 30 to 32 — 

Mr P.A. KATSAMBANIS: These clauses form part 6 of the bill and amend the Home Building Contracts Act 1991. 
We had some significant discussion around the operation of these clauses during the second reading debate. I think 
it was comprehensive. They are complex and important changes that will particularly benefit consumers who 
entered into a building contract in good faith with a builder who is unable to complete the work but may not have 
technically become insolvent. It increases the protection for consumers who are caught in that bind—that is, when 
a builder may disappear and cannot be found in Australia, which is much, much better than having to search for 
them across the whole world and, where they have ceased to exist, the builder is insolvent. This is to trigger the 
insurance provisions in the Home Building Contracts Act. In the main, the opposition is comfortable with the 
changes. There are some other changes in these clauses as well. They remove certain works from the operation of 
the Home Building Contracts Act that were previously considered to be building works. That is because those 
works were not really structural and it was effectively impossible to get insurance for them anyway. 

Mr J.R. Quigley: Tiling, painting. 

Mr P.A. KATSAMBANIS: Tiling or renovations to a kitchen—new benches, new benchtops and the like, new 
appliances. 

Mr J.R. Quigley: You are quite right, member. 

Mr P.A. KATSAMBANIS: Or maybe a large replacement of flooring with modern floorboards, which cost 
a fortune, and the like. They were caught up in this. To be fair, the people doing that work are subject to the 
Australian Consumer Law. They are also often subject to their own trade requirements. They would not have been 
able to get this insurance anyway. It was one of those areas in which the regulators were effectively turning a blind 
eye, because it did not make any sense to do anything else. It has been tidied up, and I think that is good as well. 

The issue that both the previous minister and I raised during the minister’s summing up of the second reading 
debate was around what will happen in the future with building indemnity insurance. There was some significant 
discussion. Again, it was not an adversarial discussion; it was just a discussion of an issue that is real and genuine. 
The state of Western Australia is now the effective underwriter of building insurance contracts. The only insurance 
company that put up its hand to administer the program simply administers it and manages the payments, but if 
there were an underwriting shortfall, the state would be liable for it. The minister indicated that some thought at 
least—I will not say work—was being put into how best we can protect the taxpayers of Western Australia into 
the future. It was noted by both the minister and I at the time that this problem is not unique to Western Australia. 
This whole area—the provision and underwriting of the insurance; the whole gamut—has really narrowed. It has 
become so niche that, in some cases, it is not even available. That is when the government and taxpayers have had 
to step in and act as the effective underwriters. I seek from the minister an explanation of whether that thinking 
has progressed; whether he, as minister, has a different or more nuanced view than the previous minister; and when 
we could perhaps expect a discussion paper or consultation process to begin on how building indemnity insurance 
will be done in the future. 

Mr J.R. QUIGLEY: I am informed that it is not a question of a discussion paper. The question revolves around 
the sustainability of the scheme, as was discussed during the second reading debate. That review is being 
undertaken by the department, the Insurance Commission of Western Australia and ICWA’s actuaries to try to 
predict the sustainability going forward. That investigative work is currently in train, but I cannot give the member 
a prospective time line because so much depends upon the actuarial work undertaken by the Insurance Commission 
of Western Australia. 
Mr P.A. KATSAMBANIS: I am heartened that ICWA is involved, because this does require very significant 
actuarial work. When we talk about the sustainability of the scheme, the actuarial part is just the start, because 
then we will know what we have got and how deep the problem is. I think there is an appreciation that there is 
a problem. The question then becomes: what changes are likely to occur to the existing scheme, and how would 
they impact on consumers, both from the perspective of the cost of the scheme—the scheme is funded by 
consumers one way or another; it is charged to them by the builders and is factored into the cost of building—and 
the nature of the protection to the consumers? I know the review is being undertaken, so I am not asking the 
minister to tell me how long a piece of string is; we still do not know. But once the actuarial work has been done, 
what sort of process is it expected will be engaged in to ensure the scheme becomes sustainable in the future?  
Mr J.R. QUIGLEY: I cannot give the member an answer at this point whilst the work is being undertaken, 
because I would be foretelling, or trying to predict, the results of the investigation that is being undertaken by the 
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department and the Insurance Commission of Western Australia. I do note that building a home is a high-risk 
economic undertaking for any consumer, unless they buy a project home that has already been built. Many home 
owners are receiving home indemnity insurance payouts that do not cover the full amount of their loss. The 
department is genuinely working with ICWA to see what can be done about that. As the member correctly 
identified, Western Australian taxpayers are ultimately underwriting the scheme. Therefore, we need to find 
a balance between the need to protect home builders and not unnecessarily impost taxpayers. That work is being 
undertaken, and we will keep the member informed. 
Mr P.A. KATSAMBANIS: It is not my intention to be critical about the way in which this scheme and similar 
schemes across Australia were developed, because they replaced what was effectively no protection for consumers 
when things went wrong. Those schemes were clearly well intended. They were also set up primarily as 
non-government schemes. In the 35 or 40 years in which these schemes have been in operation on the eastern 
seaboard, a lot of that risk has been transferred to the taxpayer. Therefore, there is an element of underwriting by 
the taxpayer. I note that the minister said that building a home is a high-risk endeavour. I agree with that. However, 
unfortunately, I do not think that is the public perception. Many people, particularly first home buyers, see building 
or buying a home as the achievement of the great Australian dream, and it should be. Establishing ourselves in 
a home should be just as important today as it always has been in Australia. 
Mr J.R. Quigley: Until we find out that the foundations or the pad are wrong! 
Mr P.A. KATSAMBANIS: Yes. We need to remember, of course, that we are talking about homes that are built 
by licensed builders. These people have been given a licence—which is effectively mandated by the state—to 
build a house that is on a proper slab and of good quality. A whole series of cascading obligations is involved in 
that. The gap is in the area that the minister rightly identified. This is a high-risk endeavour at all levels. However, 
sadly, the starting point is high risk in the quality of the work. That is wrong, and that is something the building 
industry has to fix up. If it does not fix it up, unfortunately consumers will demand that government, of any variety 
and any stripe, fix it up. 
The secondary component, which probably flows from the first, is the financial wherewithal of the builder and 
their ability to complete. Again, that is difficult. Financing has become even more difficult in the past few years. 
That creates a vicious cycle that, unfortunately, entraps consumers who are just chasing that great Australian 
dream. That is why we are debating this bill. If it did not affect consumers, we would say to two large companies 
that are contracting together, “Off you go. Deal with it. Go through the courts. Go through the common law. Go 
through the statute book. Don’t bother us.” However, our role is to protect consumers. It is sad that we have got to 
this stage. It is no-one’s fault. The simple fact is that it has happened. The minister said that a review is being 
conducted. I take that in good faith. All I will say, to finish on this issue, is that it is on the radar. There is a need 
for consumers to be fully aware of how risky this sort of endeavour is, and also to be aware of the gaps, as the 
minister rightly identified. Some payouts—we do not need to worry about the number at the moment—do not 
cover the full cost of the additional work that needs to be done to rectify the mess that was created initially. In my 
mind, that is unacceptable for consumers, who effectively have been promised by a legislative framework that they 
will be looked after if things go wrong. It is on the radar. I know the minister is a reformist minister and likes to 
try to fix these sorts of things, so I look forward to seeing what comes out of the actuarial review and where we go 
from there. 
Mr J.R. QUIGLEY: I will respond by saying the member is right about the fact that some builders get into 
financial difficulty and cannot complete jobs. These proposed amendments will ensure that even if a builder is not 
insolvent, the consumer can still trigger a claim for home indemnity insurance. The Fiocco report into security of 
payment legislation and cascading trusts, which drew heavily on the Murray report for the commonwealth 
government, identified that in almost 66 per cent of cases, the failure of a building company could be attributed to 
a lack of strategic or financial planning. That places at risk consumers who contract with those companies. That is 
why we need to address this issue. 
I conclude by saying that a number of solutions are being floated. One is the establishment of an industry fidelity 
fund, which may garner enough funding to bridge the gap. Another is bank guarantees from builders to underpin 
the contract. The government is also seeking suggestions from industry organisations, such as the Housing Industry 
Association of Western Australia and the Master Builders Association of Western Australia, about how to protect 
consumers in this area. In fact, last week I attended a board meeting of the Master Builders Association to discuss 
this very issue. We intend to address it. It is not easy. 
Clauses put and passed. 
Part 7: Land Valuers Licensing Act 1978 amended  
Clauses 33 to 37 — 



Extract from Hansard 
[ASSEMBLY — Tuesday, 12 March 2019] 

 p887c-911a 
Mr Peter Katsambanis; Mr John Quigley 

 [11] 

Mr P.A. KATSAMBANIS: Clause 36 in part 7 seeks to insert a new section 33A that deals with penalties. I will 
not spend too much time on the penalties. Clause 35 seeks to delete section 22(2)(a) of the Land Valuers Licensing 
Act 1978 and insert a new subclause (a) as follows — 

(a) an application is made during the period that begins on the day on which the licence expired and ends on 
the day that is 28 days after the day on which the licence expired; and 

I seek clarification from the minister. Does this mean that a person whose licence has expired will have 28 days 
afterwards within which to apply for a renewal? What will this provision actually do? 
Mr J.R. QUIGLEY: This provision was brought forward on the advice of the Parliamentary Counsel’s Office. 
I am sure that, like me, of an evening the member reads the Interpretation Act 1984. 
Mr P.A. Katsambanis: Usually on a Sunday—old habits die hard. 
Mr J.R. QUIGLEY: Therefore, the member will be familiar with section 61 of that act. When that section is 
applied to the current act, it gives 27 days from the date of expiration. Parliamentary counsel said that this should 
be brought into alignment with all other licensing legislation, which allows for 28 days, lest some legal firm 
advising its client, or somebody else, thought they had 28 days, and found themselves locked out because it was 
actually 27 days when section 61 of the Interpretation Act was applied. It is a drafting adjustment—nothing 
significant, I suggest. It was suggested by parliamentary counsel. 
Mr P.A. KATSAMBANIS: I thank the minister for that explanation. Clause 36 inserts section 33A into the 
principal act, and it deals with the offence of giving false or misleading information. At a briefing quite a while 
ago now, we were told that this provision would avoid the need for applicants to sign statutory declarations. 
Instead, they could click a button on an online form that states that the information they have provided is true and 
correct in every particular, and those who give false or misleading information commit an offence under the act. 
That indicates a desire to move this licensing regime online. There is nothing wrong with that, and in fact it should 
be encouraged, but is there any indication of the time frame for moving from the paper-based statutory declarations 
to simply creating an offence of false or misleading information? 
Mr J.R. QUIGLEY: As the member would appreciate, these are not off-the-shelf programs; they must be 
developed for this particular purpose. I am told by my advisers that the target is to have the programs up and 
running within 12 months. The member is quite right—being able to do it online without having to certify anything 
enables enforcement to be quite easy, once the program is up and going. We have an expectation that it will take 
12 months. We have to arrange for police checks to occur, and they will have to be online as well; there must be 
police checks. This is a matter of synchronising with the Western Australia Police Force, so that it can be 
determined that an applicant is fit and proper. We hope to have all this up within 12 months. We did not want to 
have to come back with a mini-omnibus bill in 12 months’ time. We want to be prepared and know exactly where 
we are going. If the Parliament agrees to the amendments contained in clause 36, we are confident in going forward 
with the work, because as the member can appreciate, it is quite expensive. Within 12 months, we hope that people 
will be able to make that application online. 
Mr P.A. KATSAMBANIS: Moving to the penalties provisions in this part, it is proposed that they also be altered. 
Four penalties are listed in the table in clause 37. Two of them have been doubled, from $50 000 to $100 000. 
I was told at the briefing that took place some time ago that the $50 000 penalty was introduced in 2006. However, 
the other two penalties remain at $5 000 and $2 000. Is it considered that the deterrent effect of the $5 000 and 
$2 000 fines was sufficient, and that there was no need to increase the penalties further there, and why the 
difference between those two penalties and the other two? 
Mr J.R. QUIGLEY: As I said before, in an analogous situation, the penalty proposed in section 25(3) is to do 
with the nature of the offence, as it was when I was talking earlier about the keeping of stock records. This 
provision states that a valuer shall not demand for any service rendered any remuneration that exceeds in value the 
amount for the time being fixed. We regard this as a lesser penalty than the penalty for the requirement to hold the 
licence, for example. I draw the analogy with the stock agencies failing to keep proper records being fined $10 000. 
The penalty provided for in section 29A(1) is for a failure to notify a change of particulars. We did not see the 
need for the very condign and stiff penalties prescribed for the other sections set out in clause 37. It has to do with 
the nature of the offence. 
Clauses put and passed. 
Part 8 — Real Estate and Business Agents Act 1978 amended 

Clauses 38 to 62 — 

Mr P.A. KATSAMBANIS: This is the part I did not get to in my second reading contribution. This part deals 
with some substantial amendments to the Real Estate and Business Agents Act 1978. What consultation was 
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engaged in with the Real Estate Institute of Western Australia on the changes being made under this part? Can we 
also have an indication about what feedback the institute provided on these amendments? 

Mr J.R. QUIGLEY: The Real Estate Institute of Western Australia is part of the Property Industry Advisory 
Committee, so its knees are under the committee table. All these amendments were tabled and discussed by the 
committee, and all I can say is that the Real Estate Institute of Western Australia had no objection to any of the 
amendments in this part, except for the introduction of imprisonment as a penalty of last resort. They were not too 
keen on porridge for breakfast! 

Mr P.A. Katsambanis: We will get to that one. 

Mr J.R. QUIGLEY: They accepted it for very good reason. There are a lot of benefits for real estate licensees 
and certificate holders because they can surrender a certificate during the period of holding a licence if they want 
to. Before that licence expires, they can apply for reissue of a certificate; the certificate is not cancelled. There are 
measures in the Consumer Protection Legislation Amendment Bill 2018 that are very much to the benefit of the 
smooth running of the industry. But, as I say, the institute did not have an appetite for the penalty of imprisonment. 

Mr P.A. KATSAMBANIS: Clause 53 is the clause that brings imprisonment into the Real Estate and Business 
Agents Act, and perhaps we will deal with it in a minute. I am heartened by the fact that, as the minister has 
indicated, the Real Estate Institute of Western Australia was comfortable with all the other changes. This really is 
a matter of dealing with the licensing of real estate and business agents. Obviously, we would want their industry 
body to have a seat at the table and to give their opinion on how the industry should be licensed in the future. 
I have read through the provisions extensively. I do not have that many questions, but I have a few. 

Mr J.R. Quigley: I note that many of the amendments relating to settlement agencies, which we will come to later, 
are virtually the same as in here. I welcome the member’s questions because it might shorten it when we get to 
settlement agents, because the answers will be much the same. 

Mr P.A. KATSAMBANIS: My intention is to deal with the bulk of the questions in the real estate agents part. 
When we get to, I think part 10, “Settlement Agents Act 1981 amended”, we will focus on one or two issues. 

Mr J.R. Quigley: That is right. 

Mr P.A. KATSAMBANIS: The Minister for Commerce is correct in that the amendments in part 8 are pretty much 
mirrored, with a few minor differences in part 10, which relate to the settlement agents. That is well and good. 

I have some questions and the first is in relation to clause 49, which introduces a new section 40B requiring 
a licensee to comply with educational requirements prescribed by regulations. It is an offence not to comply. The 
offence is subject to a fine of up to $5 000. I have never been a real estate agent or a business agent — 

Mr J.R. Quigley: I’m sure you would make a good one. 

Mr P.A. KATSAMBANIS: I am sure I would make a pretty poor one. 

Mr J.R. Quigley: I don’t know; you live out there on the north coast. 

Mr P.A. KATSAMBANIS: The north coast is wonderful. It is one place that we do not have to sell, minister. We 
just make people aware of it and they come flocking. It is unbelievable; there are wonderful parts—Kallaroo, 
Hillarys, Sorrento, Padbury, Craigie. There are great buying opportunities, the local real estate agents tell me. 

Mr J.R. Quigley: To say nothing of Butler and Alkimos, but that is another issue. 

Mr P.A. KATSAMBANIS: It keeps going on. There is Ocean Reef and wonderful parts along the coast up there. 
Alkimos is going along gangbusters; it is growing at a great rate of knots. 

Back to the issue of educational requirements. A lot of professions and trades have continuing professional 
development obligations, but I have not come across one that has a legislative penalty for failure to comply with 
the prescribed educational requirements. What is the intention around that? Firstly, what sort of requirements will 
be prescribed by the regulations? Secondly, why is it a penalty offence rather than some form of strike against 
a licence or removal of licence? As we know, people like legal practitioners have continuing professional 
development obligations. They are very strict and are enforced but not enforced by way of a legislative penalty, 
so why the difference here for real estate and business agents? 

Mr J.R. QUIGLEY: I am glad the member drew my attention to the last one; that is, the legal profession. This 
is about continuing professional development. I will speak about that first since the member raised it. In the 
legal profession, for example, when a person is issued with a practice certificate, it is valid for only 12 months. 
I keep my professional education going by attending CPD seminars throughout the year. When I apply for my 
practice certificate, which I must do by the end of this month, I have to sign a statutory declaration that I have 
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completed—the 10 now—CPD points and keep an audit trail record of that. We are randomly audited, and 
I have been randomly audited. 

Mr P.A. Katsambanis: As have I in the past. 

Mr J.R. QUIGLEY: As with the real estate agents, the only response that the department had — 
It is not an annual licence, as the member has seen from the amendments, there are triannual licences. If we were 
to cancel licences, it would come up only every third year and they would not be trained for three years. They 
would not keep up their points. The only sanction the department has is to threaten to cancel a person’s licence. 
That can throw a lot of trauma not only on the agent, but also on the employees of the agency or on customers of 
the agency, that a person in the middle of a transaction is about to lose their licence. It was therefore thought 
appropriate—I fully support it, obviously because the government has brought it forward—that there be some 
other measure of enforcement than the heavy hammer of cancelling a person’s licence when the mere threat of 
doing so could cause employees to flee out the door or customers to leave if they got wind of it. We will come to 
the other section later. This is not playing with a trust account nor is it one of the more serious offences. It is 
a requirement for real estate agents to keep their points, their professional development and their education going 
and failure to do so will be met with a pecuniary penalty. I cannot imagine for the life of me that for a first offence 
anyone would get a fine of anywhere near $5 000. That is top of the wazza for a recidivist. 
Earlier on the member mentioned infringement notices. This is one area that we are intending very early on, with 
the passage of the legislation, to provide for enforcement by way of infringement notices when we make the 
regulations. We have to finish the primary legislation first so that if the authority comes around to inspect someone, 
and they cannot show they have done their training, they can cop an infringement. In our opinion that is a lot better, 
is it not, than destabilising the whole business and place of employment of other people whose families are relying 
on them? 

Mr P.A. KATSAMBANIS: I think, in most cases, minister, a potential penalty of $5 000 should focus people on 
their requirement for continuing professional development. I think it is something that, as legal practitioners, we 
have been used to for quite a while now. 

Mr J.R. Quigley: And accountants. 

Mr P.A. KATSAMBANIS: Accountants and medical professionals. I am not sure exactly what current 
requirements there are. What is the intention here? There will be some sort of requirements prescribed by the 
regulations, so it will not be industry run; or rather, it might be industry run, but it will not be industry mandated. 
It will be prescribed in the regulations. What is the intention here? Who is going to be captured? Is it just principals, 
or is it everyone who holds a licence, either as a sales representative or whatever? Will there be different 
requirements for different types of licence holders? 

Mr J.R. QUIGLEY: Just to bring the discussion back on course, the requirements for continuing professional 
development were inaugurated by legislation in 2007, with different streams for principals and different streams 
for salespersons. They all know that, because they have been doing that for 11 years. The problem has been for 
the regulator; if someone does not do it, the only thing the regulator can do is threaten to cancel their licence, 
which we think is pretty heavy, because then they go to the State Administrative Tribunal to appeal the 
department’s decision to cancel the licence. That involves lawyers on both sides, and off we go. This introduces 
a pecuniary penalty that will be regularly, or more often than not, inflicted by way of an infringement notice. 

Mr P.A. KATSAMBANIS: Just to clarify on the infringement notice, do we currently have the authority or power 
under this act—the act that is being amended—or some other act, to implement an infringement notice, or will it 
be part of the broader review that the Attorney General was talking about earlier? 

Mr J.R. QUIGLEY: It is already part of the modified penalties under the act, so we already have the power, but 
we did not have the pecuniary penalty there. By introducing the provision for a fine, we enliven the modified 
penalty provisions, and the infringement notices can proceed from proclamation. 

Mr P.A. KATSAMBANIS: What is the intended infringement notice amount, given that the penalty is 
a maximum of $5 000? 
Mr J.R. QUIGLEY: The final figure has not been determined, but on infringement it is up to a ceiling of 
20 per cent. We will settle on a figure soon but it cannot be higher, by way of infringement, than 20 per cent of the 
head fine. 
Mr P.A. KATSAMBANIS: I should put on record that I actually do not have any real concerns about this being 
a penalty. Some professions have taken to continuous professional development better than other professions have, 
but the impetus of doing it so that they do not pay the penalty is a good one, so I am happy with that and the 
Attorney General’s explanation. 
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I would like to now go to clause 53, which is the clause that, as the Attorney General foreshadowed earlier, 
provides a penalty for trust account defalcations. Clause 53 amends section 84. It provides a penalty — 

(a) in the case of an offence against section 68(4) or (5), a fine of $25 000, or 2 years’ imprisonment; 

(b) in the case of an offence against section 68B(1), a fine of $50 000; 
(c) in any other case, a fine of $25 000. 

This imprisonment provision is new for the Real Estate and Business Agents Act, as the Attorney General said earlier. 
He noted that the Real Estate Institute of Western Australia was not exactly enamoured with this provision. Again, 
drawing from our experience as legal practitioners, we know that a trust account defalcation is serious stuff, because 
what is in the trust account is not the agent’s money; it is consumer’s money. There is an increase in the penalty 
and there is now the possibility of up to two years’ imprisonment. Why was that period of imprisonment chosen? 
Mr J.R. QUIGLEY: It is moderate. Under the Criminal Code, of course, the penalty for taking from a trust 
account is seven or 10 years. I do not have the Criminal Code open in front of me, but the penalty is way over this. 
The police can charge with stealing from a trust under the Criminal Code of Western Australia, but this is to do 
with defalcation in the trust account and might not necessarily involve an agent enriching himself but, nonetheless, 
it is a defalcation on the account. I will give the member an example. There was a sole legal practitioner, who will 
remain unnamed—it was reported in the paper—who, when paying his staff’s wages, drew the cheque on the 
wrong account, a trust account, and paid the wages. Within the week he had realised that he had done the wrong 
thing. He put the money back in the trust account and went and reported himself to the Legal Practice Board. The 
Legal Practice Board then brought proceedings in SAT and had him suspended for quite a period of time because—
I notice the surprised look on the member for Dawesville’s face—as the member for Hillarys said, it is other people’s 
moneys. This is not dealing with actual theft, but a defalcation in an account is very, very serious, and we want to 
let them know that this is not a matter for which they are going to get an infringement notice if there is a defalcation, 
and that this is not a matter for which they are going to pay $1 000. There is the deterrence of imprisonment to 
underline, enforce and highlight the—if I can use semi-religious language—sanctity of the trust account. 
Mr P.A. KATSAMBANIS: I accept that. Defalcations can happen in many ways, sometimes inadvertently. With 
regard to the example that the Attorney General gave, we have all been there in the past, back when people paid 
bills primarily by cheque with an open business account and trust account—especially as a sole practitioner, as 
I have been on past occasions—without much administrative support, rushing between one and the other. I have 
never done it, thank goodness, but I can understand how someone might inadvertently draw a cheque on the wrong 
account and not notice it for a while. But I agree that it is serious, which then brings us to the question: whose trust 
account are we talking about? In many cases with real estate agents, the trust account is held by the principal. What 
if the defalcation was the result of fraud committed against the principal and the trust account by an employee or 
a third party? How would it work in those circumstances? 
Mr J.R. QUIGLEY: In those circumstances there would be a conversion. If there is a conversion, as the member 
and I know, that hits one of the criteria for theft, so the prosecution could be under the Criminal Code of 
Western Australia. That is not an administrative defalcation; that is someone else, apart from the principal, dipping 
into the trust account. 

Mr P.A. Katsambanis: That’s still a defalcation of the trust account, though. 
Mr J.R. QUIGLEY: Yes, but the person is taking it out for themselves. 

Mr P.A. Katsambanis: Correct. 

Mr J.R. QUIGLEY: That is stealing. 
Mr P.A. Katsambanis: Correct, so they’ll be dealt with — 

Mr J.R. QUIGLEY: By the Criminal Code. 

Mr P.A. Katsambanis: How is the principal dealt with in that circumstance, when there is an actual defalcation? 
Mr J.R. QUIGLEY: If it has not converted to his own use but he nonetheless has not properly managed the 
account and there has been a defalcation, he can be prosecuted under this. If he has converted the money for his 
own personal use — 
Mr P.A. Katsambanis: We’ve got other provisions for that. 

Mr J.R. QUIGLEY: We have other provisions in the Criminal Code of Western Australia.  

Mr P.A. KATSAMBANIS: I understand that in relation to a principal doing that, but what if the theft or the fraud 
was committed by an employee or even a third party? Nowadays, with online accounts, there are all sorts of 
hacking incidents and a person may be criminally liable for theft, but that may not be the principal of the trust 
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account, even though there is still a defalcation because the money has gone missing from the trust account. How 
would those circumstances be dealt with? 
Mr J.R. QUIGLEY: If the employee has taken money or there has been a defalcation out of the trust account, 
there are other laws to deal with that under the Criminal Code, and the principal can still be brought before the 
State Administrative Tribunal for not properly administering the trust account or a penalty can be imposed under 
section 84. I have flubbed this. I thought I gave the right answer, but I am told that I have not. If the principal 
was not personally liable for the defalcation, but there is a defalcation, he or she can be dealt with under SAT 
and there is no imprisonment under the SAT stream—that is if the principal has not been personally responsible 
for the defalcation. 

Mr P.A. KATSAMBANIS: That is really why we raise this issue. It is critical that the public, and particularly 
real estate agents who will be subject to this, are fully aware of their obligations. I accept that the threat of 
imprisonment is real and in some circumstances warranted. The fear in the real estate agent community is that in 
those circumstances in which there is an actual technical defalcation—the money has gone missing—but it was 
not the principal who took it and enriched themselves, they would potentially be subject to a jail sentence. From 
the minister’s explanation, it appears that that would not be the case. I think that would certainly appease a lot of 
unease that is out there about this provision. Again, the way this is all going to operate highlights just how important 
it is for a person who is responsible for a trust account, a principal of an agency, to make sure that they know 
exactly what is going on, because they will be liable. They will be liable for financial penalties, if not a term of 
imprisonment. Obviously, the courts would have to determine the severity and level of the fine, and whether they 
want to impose imprisonment in some circumstances. It is really important to highlight that those principals who 
are not personally responsible will not be subject to a penalty of imprisonment, but they could still be subject to 
financial penalties for the actual defalcation; I am happy with that. 

The only other question around this is: with these penalties around trust account malfeasances or errors, if you 
like, is there any intention to have an infringement process or will it simply be left open for prosecution? 

Mr J.R. QUIGLEY: We do not think just an infringement is appropriate for trust account defalcation. As I said, 
we have to protect the sanctity of the trust account. We do not think that an infringement notice is sufficient. It 
will be either by way of prosecution or, if the principal is not personally liable for the defalcation, a referral to 
SAT. I will read into Hansard a part of the letter. I have scribbled over the rest of it, so I hope that the member 
does not call for me to table it, but there was a letter to the to the chief executive officer of the Real Estate Institute 
of Western Australia from the former minister. It states — 

I am pleased to be able to reassure members of the Real Estate Institute of Western Australia … that the 
proposed amendment will not result in the risk of imposition of a prison sentence on an individual who 
is not directly involved in the commission of an offence. Where a deficiency in a trust account is the result 
of circumstances, such as an administrative error or a failure to detect an unauthorised withdrawal by 
a member of staff, any disciplinary action taken in respect of the agent will continue to be commenced in 
the State Administrative Tribunal … under section 103 of the REBA Act. The penalties under that section 
would be available to the SAT. 

I say that they do not include imprisonment. 

Mr P.A. KATSAMBANIS: I thank the minister. That is helpful because that highlights the intention. I guess the 
proof will be in the pudding for a lot of this. We both know that sometimes the circumstances around this sort of 
area are not always black and white; there are many, many shades of grey. That will all be left to the discretion of, 
first of all, the regulators and then the SAT or the court, as the case may be. 

I will move on to clause 55, which amends section 102. This section provides for when a person has surrendered 
a licence or a triennial certificate or has simply ceased holding a licence or a certificate at the end of the period. It 
allows allegations of misconduct to be brought against those people up to 12 months after the day on which the 
licence or certificate was surrendered or the licence or certificate ceased to be held. I seek an explanation of the 
12 months. I understand that there are circumstances in which we want to continue to pursue something that may 
have happened while someone was a licence holder or held a certificate. 

Mr J.R. Quigley: Exactly.  

Mr P.A. KATSAMBANIS: Sometimes those things do not come to light until after they have handed in their 
certificate. Often, they might just be handing in their certificate because of the malfeasance that has come to light, 
but sometimes it does not appear for some time—so why restrict it to only 12 months after the date that they 
handed in the licence or ceased to hold it; why not extend it for a broader period? 

Mr J.R. QUIGLEY: The member is quite right. We have included clause 55 to amend section 102 because the 
12-month limitation period is there for when a person has surrendered a licence. It has worked quite well for when 
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a person has surrendered a licence and there has been a 12-month limitation period to bring proceedings in SAT. 
This provision will introduce the 12-month period after the surrender of the agent’s licence or the triennial 
certificate. When a certificate had expired—this is the new part—there was no provision to bring it with any time 
delay. We had a serious situation in which an agent had committed offences and by the time it all reached SAT, 
his licence had expired more than 12 months previously and so he avoided it. Do not forget that there can be a fine 
of up to $10 000 under section 103. If the licence of the person who commits the offence has expired, and has been 
expired for more than 12 months, they escape penalty. I suppose the only other thing a person could do is renew 
the licence after it had expired so they could get in to the State Administrative Tribunal.  
Mr P.A. Katsambanis: No-one is going to do that voluntarily. 
Mr J.R. QUIGLEY: No-one in their right mind wants to go around renewing an expired licence of a principal 
who they know has already committed offences. It would be quite wrong because it would not be a fit-and-proper 
person test anyway. We have extended the cover to those people whose licence has expired.  
Mr P.A. KATSAMBANIS: I will not pursue that any further.  
A series of penalties are amended at clause 62. Following comments I made at the start of this part, there was 
consultation with the Real Estate Institute of Western Australia. Was REIWA comfortable with these penalties 
included in the table at clause 62?  
Mr J.R. QUIGLEY: No objection. I am not speaking to the member like counsel to counsel, “No objection; 
you can ask me that.” There was no objection by REIWA.  
Mr P.A. KATSAMBANIS: I am good with part 8 now. I am happy to have that put.  

Clauses put and passed.  
Part 9 — Residential Tenancies Act 1987 amended 
Clauses 63 to 66 —  
Mr P.A. KATSAMBANIS: Because of the proposed government amendment to part 9, we will not deal with the 
whole part, we will probably deal with it in three parts. We will deal with clauses 63 to 66 now and then we can 
deal with clause 67, which has a proposed amendment. We can then deal with subsequent clauses 68 to 71.  
In clause 64, a definition of “common area” is introduced. It reads — 

common area — 
 (a) means an area accessible to, or provided for the common use of, tenants; and 
 (b)  includes common property (as defined in the Strata Titles Act 1985 section 3) of a strata scheme 

or survey strata scheme; 
I would like the minister to explain the difference between this definition of “common area” and that definition 
referred to in the Strata Titles Act of “common property”. Is it intended that common area is broader than the 
common property that is available in strata schemes or survey strata schemes?  
Mr J.R. QUIGLEY: Yes, there is a difference and, dare I say, a very good reason for the difference. We had to 
cover those properties that were owned by the Department of Housing and are not within the Strata Titles Act. The 
Department of Housing has common property areas that tenants have access to, which they may damage et cetera. 
Proposed section 3 states — 

common area — 
 (a) means an area accessible to, or provided for the common use of, tenants; and 

That is the public housing definition — 
(b)  includes common property (as defined in the Strata Titles Act … 

That includes those properties that are not Department of Housing areas. It confused me, but that is the difference.  
Mr P.A. KATSAMBANIS: I recognise that. We can discuss clauses 64 and 66 together, if the minister likes. 
Clause 64 provides the definition and then clause 66 extends the powers available to landlords, where there is 
intentional or negligent damage to property, to include the common areas rather than just the premises as they 
were defined. Would that definition extend to a private property not owned by the Department of Housing where 
there may be one apartment building that is owned by one owner? Admittedly, it is probably rarer today but it still 
exists. It has never been strata titled; it was built with the intention of leasing out the individual apartments —  
Mr J.R. Quigley: A block of flats.  
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Mr P.A. KATSAMBANIS: A block of flats on one title that has common areas: would that definition be broad 
enough to cover that?  
Mr J.R. QUIGLEY: The government believes it is. “Common area” is any area on the allotment that a tenant has 
a right to use. These might be driveways or garages or a carport out the back that is not part of the tenancy 
agreement but is a common area that the tenants can access and use, and if they cause damage there, it is now 
within the ambit of section 38.  
Mr P.A. KATSAMBANIS: How would the proposed changes to section 38 envisaged in clause 66 apply? There 
was a grey area particularly for the Department of Housing in relation to those people who damaged common areas 
but could not be deemed to have damaged the premises to enliven provisions under the Residential Tenancies Act. 
How would that work in practice now that it will be extended to “where relevant, a common area or chattels in the 
common area”?  
Mr J.R. QUIGLEY: It will work in the same way as the rest of section 38. Section 38 of the Residential Tenancies Act 
states — 

(1) It is a term of every residential tenancy agreement that the tenant — 
 (a) shall keep the premises in a reasonable state of cleanliness; and 
 (b)  shall notify the lessor as soon as practicable after any damage to the premises; and 
 (c)  shall not intentionally or negligently cause or permit damage to the premises. 

We extend those obligations that were statutory obligations in relation to the leased premises. Now, those same 
obligations are extended to the common area.  
Mr P.A. KATSAMBANIS: That is a substantial change but I think it is in recognition of the fact that there are 
substantial common areas. If there is a tenant in a premises, including Department of Housing but not limited to 
it, they should not be able to cause intentional or negligent damage to other parts of the property that do not fall 
into the defined premises it is leasing. The intention is a good one. We will see how it plays out in practice. I am 
happy to have those clauses put now.  

Clauses put and passed.   
Clause 67: Section 47 amended —  
Mr J.R. QUIGLEY: I move —  

Page 38, lines 29 to 32 — To delete the lines and substitute — 
(1) In section 47(1) delete “subsection (4),” and insert: 

subsections (2A) and (4), 
Mr P.A. KATSAMBANIS: I will speak to the amendment and substantive clause together otherwise it will not make 
any sense. I am going to find it a lot easier to work through clause 67 and refer to the amendments as we get to each 
line rather than any other way. I am not necessarily sure that this amendment will achieve everything that it wants to 
achieve. I will try to go through it. Just with the deletion and the insertion, currently as printed the bill reads —  

67.  Section 47 amended 
 (1) In section 47(1) delete “A” and insert: 
 Except as provided in subsection (2A), a 

The way I read what is happening is that the deletion of “A” is no longer occurring because that line is being taken 
out by the amendment, which reads —  

(1) In section 47(1) delete “subsection (4),” and insert: 
subsections (2A) and (4),  

I understand the genesis of the amendment and I am generally supportive of it, but I am not necessarily sure what 
has happened to the “A” on line 29, page 38. Is that an error in the bill? What are we doing with that “A”?  
Mr J.R. QUIGLEY: This is nothing to do with the next amendment. This is to clean up an act in relation to 
amendments. Does the member remember the family violence amendments that were brought in recently? At the 
time that we introduced the family violence amendments, we brought in new subsection (3). What the 
Parliamentary Counsel’s Office is doing in the first amendment—that is, lines 39 to 32—is facilitate the 
amendments that were brought in recently in relation to the domestic violence situation in which a victim can 
vacate premises et cetera. The member will remember those amendments that were brought in. In bringing in new 
subsection (3), it is necessary to amend those lines to facilitate that.  
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Mr P.A. KATSAMBANIS: I accept that but an “A” that is being deleted in the bill is not being deleted by the 
proposed amendment. What has happened to that reference to delete “A” and insert “Except as provided in 
subsection (2A)” because now we are doing as provided in subsections (2A) and (4)? That is understandable, but 
what has happened to the “A”? Was that a typographical error to start with?  
Mr J.R. QUIGLEY: There is the possibility of a typo here so we might need a minute to sort that out.  
Mr P.A. KATSAMBANIS: I think it is critically important so that we do not have to come back later to fix this 
up. It is probably best that the minister have a couple of minutes.  
Mr J.R. QUIGLEY: What has happened here is that section 47(1A) of the act that I am now holding says 
“Except as provided in subsection (2A)”. That is the act as printed that I am holding, except that that act has now 
changed because of the domestic violence legislation and I do not have a copy of the new act. Because of that 
change, section 47(1) says “Except as provided in subsection (4)”. There is a new subsection (4). This act has 
already been recently amended, and it now starts with “Except”, so we do not need to delete “A”, which is what is 
stated in the bill. Clause 67(1) states, “In section 47(1) delete “A””, but that is no longer in the bill. That error was 
picked up by the parliamentary draftsmen. The parliamentary draftsmen said, “Hang on, that’s not in the bill.” We 
have to correct the bill saying — 

In section 47(1) delete “subsection (4),” and insert — 
subsections (2A) and (4), 

Those new subsections were introduced by the domestic and family violence legislation. I do not know whether 
the member followed that or whether he would like me to go through it again. I hope he does not want me to go 
through it again, but I will if he wants me to. 
Mr P.A. KATSAMBANIS: I follow that. Two amendments to clause 67 have been circulated. This first 
amendment is to correct a drafting error that appeared between day the bill was introduced and now, because the 
primary legislation, the Residential Tenancies Act, was amended in the interim. 
Mr J.R. Quigley: By the family violence legislation. 
Mr P.A. KATSAMBANIS: Okay. 
Mr J.R. Quigley: We’re all on the same page. 
Mr P.A. KATSAMBANIS: It is good we are all on the same page. I am going to stick to this amendment for 
a moment. It refers to proposed subsections (2A) and (4), but does not need to refer to the proposed subsection (2B), 
which we will insert by the subsequent amendment. Does proposed subsection (2B) stand alone and therefore is 
not necessarily included in the amendment?  
Mr J.R. QUIGLEY: Proposed subsection (2B) stands alone; it is a new subsection that is being introduced 
subsequent to the family violence legislation. When this bill was first presented to the chamber, of course, the 
family violence bill had not been passed. Therefore, we corrected clause 1 in the manner we have already discussed 
and now the second amendment is to insert a new subsection (2B) to have a presumption of consent unless the 
landlord has within seven days notified the tenant of their objection to the application to affix furniture to the wall. 
I was asked about the seven days, and I gave that some thought, because it is a rather limited time. When we think 
about the only grounds on which a landlord can object—that is, drilling into asbestos or drilling into a heritage 
house or going against the corporate body’s bylaws—they are instantly known to the landlord. I have to weigh 
that—which is not information that the landlord has to dig around to find; it is instantly known to the landlord 
whether it is an asbestos wall, a heritage house or goes against a corporate rule—against a mum who has moved 
into the premises with a crawling toddler and the danger of falling furniture. We think that balance is pretty right, 
and now there is a presumption that consent is given unless the landlord has said, “Hang on, that wall’s asbestos” 
or “Hang on, you’re in a heritage house” or “Hang on, the rules of the corporate body say that I am not allowed to 
consent.” Otherwise, mum can protect the kid. 
The ACTING SPEAKER (Mr S.J. Price): Member for Hillarys, have you finished with the first amendment? 
Have you moved on to the second amendment? 
Mr P.A. KATSAMBANIS: I am finished with the first amendment. The minister has already gone on to the 
second amendment.  
Mr J.R. Quigley: You asked whether it stood alone. 
Mr P.A. KATSAMBANIS: That is fine. I want to deal with the clause as well. I am finished with the first amendment. 
Amendment put and passed. 
Mr J.R. QUIGLEY: I move — 

Page 40, after line 10 — To insert — 
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(2B)  The lessor is taken to have consented to affixing the furniture or thing to the wall of the 
premises under subsection (2A)(a) if — 

 (a) the tenant has sought the lessor’s consent to affix the item to the wall; and 
 (b) the lessor has not refused consent under subsection (2A)(b) within 7 days after the day 

the tenant sought the lessor’s consent. 
Mr P.A. KATSAMBANIS: I will deal with the substantive proposed subsection (2A) and then move on to 
proposed subsection (2B), because it really fits into what is happening in (2A). This clause will allow tenants to 
affix furniture or otherwise affix some sort of fitting to the wall to affix furniture to that fitting. 
Mr J.R. Quigley: That’s right, like a television. 
Mr P.A. KATSAMBANIS: That makes sense. I will get to TVs in a minute because I am not necessarily sure 
that a TV is covered by this legislation. The principle is a good one. We saw the harrowing footage not so long 
ago of that young child crushed by a television set. Nobody wants to see that. As I said in the debate on the 
family violence and residential tenancy legislation the minister referred to earlier, there is a greater 
understanding nowadays that tenants are often long-term tenants who feel that the tenancy is their home. 
Landlords usually understand that they need to allow some sort of leniency to perhaps put up a picture on a wall 
and in particular deal with furniture so that it does not collapse or hurt a child. The definition in proposed 
section (2A), at lines 7 and 8, on page 39, states — 

a tenant may affix either or both of the following items to a wall of premises the subject of the agreement 
for the purpose of ensuring the safety of a child, 

How do we define “the purpose of ensuring the safety of a child”? How will it be determined that that is the purpose? 
Mr J.R. QUIGLEY: If the landlord wanted to evict the person for not complying with the rental agreement, it 
would be a magistrate who interprets those words and determines whether the fixture, or the affixing, was for the 
protection of a child. I think that affixing a replica of the Eagles’ premiership cup to the wall is probably not for 
the protection of a child but for boasting about the last Grand Final. I think commonsense will prevail in the 
Magistrates Court. If a flat-screen television on a stand needs to be affixed to the wall to prevent it from tumbling 
forwards, I think commonsense will prevail to determine whether that drilling into the wall was done for the 
purpose of child safety. This Parliament cannot prescribe every possible circumstance. We may think we have 
thought of every possible circumstance, but then something new comes up and we say, “Strike me dead! I never 
thought of that!” I hope I am not tempting the Lord at the minister’s table, by the way! 
Mr P.A. KATSAMBANIS: Be careful what you ask for! 
This clause goes to what can be affixed to the wall. Under proposed section 47(2A), only two things can be 
affixed to a wall. The first, in proposed subsection (a)(i), is furniture; and the second, in proposed 
subsection (a)(ii), is a thing to affix the furniture to the wall. I take the minister’s example of a television. It is 
pretty common nowadays for people to affix a television to a wall with a bracket. I am not sure that this 
definition would cover that circumstance. I am happy to be corrected, but I am not sure that a television is 
furniture. A bracket that might be affixed to the wall for the purpose of affixing a television would not constitute 
affixing furniture to the wall. I seek some clarity. If a person wanted to simply affix a television to a wall so 
that a child could not readily pull on it, I am not sure that would be covered by this provision. I understand why 
the minister used the term “television”. I have forgotten the name of the unfortunate child who was crushed to 
death a couple of years ago, but it is clear from the graphic video of that incident that although the television 
crushed the child, it was actually the chest of drawers on which the television had been placed that toppled over. 
If the chest of drawers had been affixed to the wall, the television might not have fallen over. If a family simply 
wants to affix a television to the wall to stop their child from pulling it down, I am not sure that would be 
covered by this definition. I seek clarity from the minister. 
Mr J.R. QUIGLEY: I thank the member. Of course the televisions that I was brought up with and had for most 
of my life were the big ones, and the centre of gravity was always at the back, so they did not tilt forward. With 
the new panel televisions, which stand on two little feet, the prospect of them falling over is very real. The question 
is, again, whether we should try to list in the legislation every chattel in a house that could possibly injure a child. 
Parliamentary Counsel’s Office has said that is not necessary. The general dictionary definition of “furniture” is 
that it is a noun, and it includes the moveable articles that are used to make a room or building suitable for living 
or working in, such as tables, chairs or desks, and can include fittings, fitments, movables, fixtures, appointments, 
appliances, effects, chattels, amenities, units and equipment. Once again, it will be up to the court to decide what 
constitutes furniture. Obviously, a large cast-iron pot or frypan that fell off a bench and onto a kiddy’s head would 
not be regarded as furniture. People would not tether their frypans to the wall. The general definition of “furniture” 
would include a television set or a large amplifier—the sorts of chattels that are used to make a room liveable, and, 
most importantly, safe. We make those chattels, which fit under the umbrella of furniture, safe by permitting their 
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fixture to a wall. Otherwise, the act would need to list every sort of chattel that is in a room to make it liveable. 
I am trying to draw a distinction, not superciliously, I hope, between a cooking utensil such as a large cast-iron pot 
that has the capacity to hurt a child, and fittings and chattels that go into a room to make it liveable, such as 
a television, a radio—although these days our radio is our iPhone—and a heater, which fit under the general 
umbrella of furniture.  
Mr P.A. KATSAMBANIS: I want to clarify two points. First, where is the definition that the minister just read 
out derived from?  
Mr J.R. Quigley: It is from an online dictionary. 
Mr P.A. KATSAMBANIS: So even though the term “furniture” is not defined in the legislation, the minister is 
confident that the use of the term “furniture” would cover a television set? 
Mr J.R. Quigley: Yes. 
Mr P.A. KATSAMBANIS: I ask that because, as the minister rightly pointed out, televisions have changed 
greatly in nature. I remember that when I was a young child, televisions were in a gigantic cabinet. They 
sometimes looked more like a buffet than a television. The cabinet had a stereo in one corner and a television in 
the other, and perhaps some built-in speakers. That may have qualified as furniture. 
Mr J.R. Quigley: If you were really rich, you could even get a remote control connected by wires.  
Mr P.A. KATSAMBANIS: That is right. Remote controls had wires back then. I can tell the minister that we 
were not that rich either. The remote control was the kids—we were the remote control. I am not necessarily sure 
the general public would think of a modern television set as being furniture. Is the minister comfortable that that 
term would encompass television sets? 
Mr J.R. Quigley: Yes. We have discussed this with parliamentary counsel, who might have a bigger dictionary 
than I have, and everyone was mindful of the case to which the member referred of the television that fell off the 
chest of drawers. Parliamentary counsel certainly had that in the forefront of their minds. We have brought to the 
Parliament that which parliamentary counsel has informed the government covers the field. 
Mr P.A. KATSAMBANIS: We will see how it goes in practice.  
In working through this clause, tenants will have the ability to affix furniture to a wall for the purpose of ensuring 
the safety of a child, or to affix a thing to a wall on which they can then put furniture. The minister assures me that 
it covers things like televisions and speakers, so we will take him at his word and see how this is defined over time. 
The bill provides that a lessor can refuse consent in only a limited number of circumstances. As the minister 
pointed out, that may be because the walls contain asbestos that may be disturbed; the premises are entered on the 
Register of Heritage Places, and of course it is obviously important to acknowledge heritage; or a restriction has 
been placed on the owner of the property under the Strata Titles Act. We would not want a landlord to give consent 
to what might be good for a tenant if the landlord would get into trouble with the strata by-laws. So that makes 
sense. There is also a fourth component—“for a prescribed reason”. I seek from the minister an explanation. Is 
there an intention to prescribe other reasons? Is it there solely as a catch-all? What is the genesis of including 
“for a prescribed reason”?  
Mr J.R. QUIGLEY: It is to futureproof it. An example is the Community Titles Act. Strata titles are covered. If 
it is against the by-laws of the body corporate made under the Strata Titles Act, it is covered. I am asking this 
rhetorically because I do not know the answer. What about the new Community Titles Act? Do we have to 
prescribe for anything relating to by-laws under a community title rather than a strata title? We want to futureproof 
it and allow for further regulation and not have to come back to this chamber for little trick-ups like that.  
Mr P.A. KATSAMBANIS: I take it there is no current intention to prescribe further reasons, but there might be 
in the future.  
Mr J.R. Quigley: Correct.  
Mr P.A. KATSAMBANIS: Working through the clause; it is relatively sensible. The tenant needs to remove the 
item when they vacate the premises, and the tenant bears the cost of affixing an item to and removing it from the 
wall. There is also a provision whereby if the tenant causes damage to the premises by affixing or removing the 
item, the tenant needs to notify the lessor and the lessor may ask the tenant to repair the damage or compensate 
the lessor for any reasonable expenses incurred by the lessor in repairing the damage. I think that is sensible. It 
makes for a good provision. It is an accepted principle that when we leave premises, we leave them as close to the 
condition as we found them in. That covers that, I think. There should not be too much consternation around these 
provisions. I know they are new and different, but there should not be that much consternation. Usually landlords 
and tenants have common interests to protect children and I think that will happen in this case.  
I move now to the amendment moved by the minister to introduce a clause that deems consent in a situation when 
the tenant has sought the lessor’s consent to affix an item to a wall and the lessor has not refused consent under 



Extract from Hansard 
[ASSEMBLY — Tuesday, 12 March 2019] 

 p887c-911a 
Mr Peter Katsambanis; Mr John Quigley 

 [21] 

subsection (2A)(b) within seven days after the day the tenant sought the lessor’s consent. It makes sense to put 
a fence around this because we do not want the tenant to be asking, “Have I got consent or have I not got consent?” 
Meanwhile there is an unfortunate tragic accident. It obviously makes sense to do so. It was not in the original 
legislation. I think this improves it. Why was seven days chosen? Why not five days, 10 days or 14 days?  
Mr J.R. QUIGLEY: I take responsibility for that. There I was on Sunday—not down at Leeuwin but going 
through this act. My wife was down there, but I was not; I stayed home and worked. I went through this 
Consumer Protection Legislation Amendment Bill. I thought: hang on, what happens to the woman who moves in 
with a toddler and asks and is not given a reply? In the act, for permissions, seven and fourteen days seem to be 
the periods most commonly used. I thought: why wait two whole weeks when the only grounds of objection are 
asbestos, heritage or corporate, which are already known to the owner, so why dilly-dally around with 14 days? 
Then it will take another seven days to get on top of the job unless she has a partner like me, in which case it would 
probably take another two months. If my wife were reading the transcript, she would say, “Fair go, about four.” 
We thought of seven because it is instantly known to the landlord, so why not just tell the tenant, yes or no: 
“You have one of these three things, yes or no?” Then she can move on.  
Mr P.A. KATSAMBANIS: I think it also places a bit of an obligation on property managers to make sure 
they process these things quickly. I think we mentioned that in the previous amendments we made to the 
Residential Tenancies Act in relation to family and domestic violence. A reasonable landlord would have exactly 
the same interest here as the tenants.  
Mr J.R. Quigley: Yes.  
Mr P.A. KATSAMBANIS: It makes sense to pick a number. Unfortunately, the minister raised a real sore point 
with me. Since my recent health travails, I am no longer allowed to use power tools. I would have to find 
a handyman to do the work.  
Mr J.R. Quigley: Don’t come looking for me! The job won’t get done.  
Mr P.A. KATSAMBANIS: No; I was going to say that when I am looking for someone to drill a few holes in the 
wall at my place in Hillarys, I will not ask the minister because it sounds like it might take months and months 
and months.  
Mr J.R. Quigley: Mrs Katsambanis could do it.  
Mr P.A. KATSAMBANIS: I do not know about that.  
Mr J.R. Quigley: She’ll get onto it; she’s very good.  
Mr P.A. KATSAMBANIS: I am comfortable with the explanation the minister has given. Obviously, this 
amendment came to us today. I put in the caveat that it has not been considered by the parliamentary Liberal Party. 
If there are people who consider this amendment to be egregious or would prefer it to read something else, 
obviously there are processes in the other place.  
Mr J.R. Quigley: As I said; I only came up with this as I was studying this act very carefully all day Sunday. As 
soon as I saw the advisers on Monday I asked them to draft me one.  
Mr P.A. KATSAMBANIS: It makes sense. I have to say that when the minister mentioned it, I thought: yes, that 
makes sense. There is a gap. 
Mr J.R. Quigley: Thank you.  
Mr P.A. KATSAMBANIS: I express a personal opinion on that. There is no intention from the opposition tonight 
to hold this up in this place. As I said, because this amendment has only just been presented to us, it has not had 
the opportunity to be formally approved. I have no issues to raise on clause 67.  
Amendment put and passed.  
Clause, as amended, put and passed. 
Clauses 68 to 71 —  
Mr P.A. KATSAMBANIS: It looks like clause 68 attempts to provide an opportunity for either landlords or 
a strata title body corporate to pass on the costs of various utilities that are levied on a property perhaps because 
properties are not centrally metered. It provides a formula for doing so and brings in a definition of “consumption” 
to section 49A(1) of the Residential Tenancies Act. It states — 

consumption, in relation to a public utility service, means consumption of the utility that is calculated by 
metered unit;  

When a utility charge, be it for power, water or gas, includes a fixed charge as well as a metered charge, will that 
be severable so that the only cost that can be passed on are the costs that relate to the metered portion of the charges 
or will a landlord be able to incorporate the fixed service fee into the calculation of what they recover?  



Extract from Hansard 
[ASSEMBLY — Tuesday, 12 March 2019] 

 p887c-911a 
Mr Peter Katsambanis; Mr John Quigley 

 [22] 

Mr J.R. QUIGLEY: As the member knows, there is a metered charge for the consumption of, for example, 
electricity. There is also a daily service charge for the line in, and that is the one that has recently risen a little bit 
to bring it up slowly towards cost recovery. A landlord might own a block of 20 flats and can charge each one for 
the electricity they are using, but they cannot charge for the service line in, which I think is reasonable. They are 
charging for the electricity they are using. They charge it on a metered basis, but in premises where there is only 
one meter and each residence is not individually metered, it will then be as per an agreement between the landlord 
and the tenant that has been made in writing in advance. If the tenant is in place, the landlord has 30 days within 
which to present them with the account, but if the tenant has vacated the premises or absconded, they have 
reasonable time to track that person down to deliver the account to them.  
Mr P.A. KATSAMBANIS: It gets complex because there are various charges, including fixed components and 
consumption components. Whenever this arises, it seems to me to be a bit of a clarion call for landlords to 
ensure that, in situations in which they are leasing properties, they start separately metering them. In the example 
the Attorney General used—a block of flats in which there is only one measure coming in and there are, say, 
10 separate tenancies—the fixed charge for the metering, if it were separately metered, would go to the tenant. 
But we are dealing with imperfect circumstances, and this is an attempt to provide a mechanism to charge back 
for consumption of utilities. It makes some sense to me, so I will move on to clause 69. Clause 69 permits a court 
to terminate a tenancy because of serious damage to the premises or, where relevant, a common area. That follows 
on from the changes we discussed earlier in providing a definition of “common area”, so I am relatively 
comfortable with that. 
There is another change to the Residential Tenancies Act under clause 70. 
Mr J.R. Quigley: Correct. 
Mr P.A. KATSAMBANIS: Proposed section 82B(2) states — 

This Part applies to a database operator, regardless of whether the database operator is inside or 
outside of the State, if the database operator operates a residential tenancy database containing 
personal information — 

(a) about a person who resides in the State; or 
(b) relating to, or arising from, the occupation of residential premises under a residential 

tenancy agreement within the State. 
That is obviously designed to ring-fence the sort of data landlords or property managers can collect to assess the 
suitability of a tenant, but we know that in the modern day, people travel between states. We recently had a big 
influx into Western Australia. Why does this part not apply to information about a person outside the state? Its 
relevance would probably be in a circumstance in which the person might not reside in Western Australia, but is 
seeking a tenancy in order to enable them to move to Western Australia. I am not sure whether any of that allows 
access to a database in those circumstances, if the person is living in another state. They will not be residing in this 
state and the information does not relate to a residential tenancy agreement within the state, but they have an 
intention to move to the state, which is why they are applying for a new tenancy. 
Mr J.R. QUIGLEY: The purpose of proposed section 82B(2) is not about access to information on the database 
by people living inside or outside Western Australia; its purpose is to create a nexus between this state and 
databases that are operated in another state. If they are breaching, they cannot be prosecuted or held to account 
because they are outside our jurisdiction. The provision states — 

This Part applies to a database operator, regardless of whether the database operator is inside or outside 
of the State, if the database operator operates a residential tenancy database containing personal 
information — 

This is the Constitutional question, the nexus with Western Australia — 
(a) about a person who resides in the State; or 
(b) relating to, or arising from, the occupation of residential premises under a residential 

tenancy agreement within the State. 
By drafting it in that way, it creates the necessary nexus with Western Australia to give us jurisdictional reach into 
a database operator located in New South Wales. 
Mr P.A. KATSAMBANIS: I recognise that and I understand why it is drafted that way, but will the 
Attorney General accept that there is a slight gap there about jurisdictional reach? If someone has made an 
application for a tenancy in Western Australia, it is not information relating to or arising from the occupation of 
residential premises under a residential tenancy agreement within the state, because they have never rented in the 
state. They have never been here, and they are not currently here, but they are seeking to come here. There is a gap. 
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Unless the person is physically in the state and residing here at the time, there is a little jurisdictional gap in there, 
is there not, with regard to seeking information from a database operator about someone’s tenancy in Sydney in 
order to assess their suitability for a tenancy in Perth? 
Mr J.R. QUIGLEY: With respect, I disagree. Forget the person; forget the individual. That is distracting us. This 
proposed section is aimed at the database operators. This is not about the individual applying for a property in 
Western Australia. 
Proposed section 82B(2) refers to the database operator being outside the state and operating a database of personal 
information about anybody. Those people could be living in Sydney or on Norfolk Island. Before (b), there is 
a disjunctive “or”, so it is not just for information about a person who resides in this state. Proposed section 82B(2)(b) 
states — 

relating to, or arising from, the occupation of residential premises under a residential tenancy agreement 
within the State. 

That is the property within this state. That database operator is caught by this section. Even if the person who was 
applying for the tenancy was living in New South Wales, if the application related to the occupation of residential 
premises under the residential tenancy agreement within this state, it captures the database operator. For example, 
a bloke in Sydney may apply for a place in Perth; he has not moved here, but he is entering into a residential 
tenancy agreement for a property in Western Australia. Even if the database operator is in York Street, Sydney, 
they are captured by this legislation. We have established the Constitutional nexus between the Sydney firm and 
Western Australia because the personal information that they are searching is about a Western Australian tenancy. 
That is the long and convoluted answer, but Constitutional answers are never short. 
Mr P.A. KATSAMBANIS: I guess we will settle on the fact that if this ever needs to be determined, it will be 
determined by a higher power than the minister or me. I do not have any other issues with these clauses. We were 
dealing with clauses 68 to 71, so I am done with part 9. 
Clauses put and passed. 
Part 10 — Settlement Agents Act 1981 amended 
Clauses 72 to 88 — 
Mr P.A. KATSAMBANIS: As we both said early, these new provisions relating to the Settlement Agents Act 1981 
are very similar in their application to the provisions being brought in under part 8 for real estate and business 
agents under the Real Estate and Business Agents Act 1978. I am not going to go laboriously through all the 
provisions of part 10 because we really did that in part 8, but I want to focus on the defalcation issue, which the 
minister touched upon in clause 86. 
Mr P.C. Tinley: What? 
Mr J.R. Quigley: Not defecation—defalcation! 
Mr P.A. KATSAMBANIS: That depends on which school we went to, I guess. 
The DEPUTY SPEAKER: Thank you for clarifying, minister. 
Mr P.A. KATSAMBANIS: We are not talking about other things. 
Mr J.R. Quigley: Well, yesterday was World Plumbing Day! 
Mr P.A. KATSAMBANIS: There you are. I note with interest that there does not appear to be a jail sentence, 
unless I have missed it—yes, there is. That is clause 83. 
Mr J.R. Quigley: It is the same. 
Mr P.A. KATSAMBANIS: Again, was there consultation on this provision with the representative body for 
settlement agents? Was it as equally non-supportive as the Real Estate Institute of Western Australia, or did it not 
provide any feedback about that? 
Mr J.R. QUIGLEY: At the Property Industry Advisory Committee, the Australian Institute of Conveyancers 
raised no objection to the clauses that are now under consideration, and it is part of that committee. It did not raise 
an objection to imprisonment. The Australian Institute of Conveyancers has had vision of all this and has not raised 
any objection at all, and we are heartened by that. 
Mr P.A. KATSAMBANIS: That is in contrast to the Real Estate Institute of Western Australia. If we are going 
to consider terms of imprisonment for shortfalls in trust accounts, for defalcations and the like, I would say that 
with the way that settlement agents operate in this state, there would be more opportunity for greater financial or 
pecuniary loss. For the average settlement agent or people acting with bad intent—who may not necessarily be the 
agent, but may be employees—there would be greater opportunity for loss than there ever would be for real estate 
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agents, because, traditionally, real estate agents effectively keep in trust deposit moneys and the coming in and out 
of rent, if they are running a property management role. The serious amount of money for any property settlement 
would really pass through the settlement agents trust account. I think the minister called it the Australian Institute 
of Conveyancers — 
Mr J.R. Quigley: Yes, I did. 
Mr P.A. KATSAMBANIS: If the institute did not raise objection to it, I would say that on a balance of consumer 
protection, if we needed a term of imprisonment, the real risk of serious loss resulting from any malfeasant really 
lies in this area. Although it is new and novel, I think it is probably appropriate to have that as a last resort penalty. 
Mr J.R. QUIGLEY: Yes, the member is quite right in all of his comments. However, that serious defalcation and 
the opportunity for it being greater in settlement agencies than in realty firms, which was the point the member 
was making — 
Mr P.A. Katsambanis: The opportunity for loss. 
Mr J.R. QUIGLEY: The member was making that point. That is no doubt the reason that this Parliament right 
back in 1981 in the Settlement Agents Act 1981 provided that licensees need to have professional indemnity 
insurance, as the member and I had to have, because 1981 is when they started introducing settlement agents 
formally. The member for Hillarys came from Victoria so he might not know this, but we did not have them over 
here and the law firms were all a bit antsy about people taking away conveyancing work from the legal firms. 
Mr P.A. Katsambanis: You had them here well before Victoria did. 
Mr J.R. QUIGLEY: Did we? I was a practitioner back then. I was a practitioner way before then, unfortunately; 
it is a long time ago, is it not? I can recall one of the arguments that we had at the time was that the legal profession 
was saying that if people deal with the legal profession for their settlement, they are covered by professional 
indemnity insurance. So it was then included in the Settlement Agents Act 1981 to cover that. I think that the 
imprisonment of up to two years is reasonable, bearing in mind that any loss will be claimed against the insurer. 
How high does one go to deter people? If it is straight-out theft, we have always got the Criminal Code to go for 
them. I remember a couple of settlement agents—I think it was a settlement agent I acted for; I could mention his 
name now but I better not—who got quite a lagging for a series of defalcations but were prosecuted under the 
Criminal Code, not under this.  
Mr P.A. KATSAMBANIS: I think we are on the same page here. I remember when I first started in the law, certainly 
in the jurisdiction I practised in at the time, the majority of property settlements were done by lawyers and, in many 
cases, legal firms had set up their own conveyancing department that used conveyancers; they did not use any lawyers. 
Everything fell into that consumer protection element; the intersection between professional indemnity insurance 
and rules of practice and the like. It is obviously a different industry today. Nearly every property settlement that 
I know of here in WA is done by settlement agents. It seems to work relatively well. My own experience — 
Mr J.R. Quigley: As soon as they started this, the legal firms started their own settlement agents.  
Mr P.A. KATSAMBANIS: That is what I was saying when the minister was busy getting a further briefing—the 
legal firms did it but now they seem to have gone off mainly into the real estate firms. That is fine. I am happy to 
see healthy competition. It seems to be working. Given that we discussed the operation of these provisions in 
relation to part 8 with the real estate agents, I will not labour the point any further. We can get this part passed.  
Clauses put and passed.  
Part 11 — Street Collections (Regulation) Act 1940 amended 
Clauses 89 to 94 — 
Mr P.A. KATSAMBANIS: Members, and any member of the public who may be listening to this, will be pleased 
to know this is the last part of this rather large bill. This part comprises a series of tidying-up amendments and 
some minor changes to fines. For instance, in clause 93 a fine of $40 is replaced with a fine of $2 000. We have 
discussed the need to have a strong deterrent for any type of malfeasance in this consumer protection area, so that 
is all fine.  
The minister alluded to the fact that he read the debate that occurred on this bill prior to him becoming the Minister 
for Commerce. We touched on it when we were dealing with the Charitable Collections Act in part 3. The previous 
minister discussed this area in his summing up. We had a bit of a to and fro in the chamber, not working at 
cross-purposes but simply highlighting the area of for-profit collectors collecting on behalf of not-for-profit 
agencies. A not-for-profit agency, a charity or the like, will hire a group of professional canvassers. They will 
employ people or contract people to collect, for a fee. The minister alluded to some thinking occurring around how 
this area could be better regulated and could become more transparent. If someone hands over a donation to 
a collector who is ostensibly collecting on behalf of a charity—any charity—there needs to be some form of 
transparency of the fact there might be a series of transactions before the money gets to the actual charity and along 



Extract from Hansard 
[ASSEMBLY — Tuesday, 12 March 2019] 

 p887c-911a 
Mr Peter Katsambanis; Mr John Quigley 

 [25] 

the way everyone will take a bit of a clip. If $10 is donated to a charity, it will be $10 minus something that goes 
to a charity. In many cases it might be $10 minus $8, or $10 minus $9.  
That is what the commonwealth government was partly grappling with when it created the Australian Charities and 
Not-for-profits Commission. Is there any thinking around how this area can be tidied up and made more transparent 
in Western Australia? I am not sure whether the minister’s office has had any complaints about this, but my office 
certainly has. I imagine that other members of Parliament may have had people raising these concerns because people 
who donate to charity want their money to go to that charity. If a third party is going to skim a bit off the top, they 
want that to be very, very transparent because, obviously, there are costs involved in fundraising. Sometimes small 
charities in particular might not want to have all that admin; they might want to contract it out. There needs to be real 
clarity about how much of the donation is going to charity and how much is being syphoned off to these third party 
administrative-type arrangements. The previous minister highlighted it in his summing up. That is why I ask this 
minister, now that he has taken over: has been any advance on that thinking prior to Christmas and any suggestions 
about how we may tackle this area, without hindering genuine charities from raising money from the public?  
Mr J.R. QUIGLEY: No, I have not turned my mind to that. With the greatest respect, and I am certainly not 
criticising the member in any way, this particular part does not deal with charities. This part is to mainly stop 
nuisance people who are not collecting for charity but are just collecting money in the street. They are just street 
collectors who go out and beg for money. The purpose of this part is to, firstly, align the legislation with the 
Planning and Development Act 2005, which does not refer to “metropolitan area” but refers to “metropolitan region”, 
which goes right up to Two Rocks but not to Mandurah.  
Mr D.A. Templeman: Exactly. We are in the regions!  
Mr P.A. Katsambanis: These two guys are in the regions.  
Mr J.R. QUIGLEY: That is right. The member for Mandurah is a country lad.  
Mr D.A. Templeman: Not quite the nether regions!  
Mr J.R. QUIGLEY: Whereas Two Rocks is in the beating heart of the metropolitan region! 
Mr I.C. Blayney: The beating heart? 
Mr J.R. QUIGLEY: The beating heart; where it all happens. Yanchep–Two Rocks is where that rail will soon 
be. Very soon, members will be able to catch a train in the beating metropolitan region of Yanchep and catch it to 
that country town of Mandurah, all the way down that line.  
Mr P.A. Katsambanis: Not quite to Two Rocks.  
Mr J.R. QUIGLEY: Not quite to Two Rocks, that is right.  
The purpose of clause 90 was just a drafting issue to bring those into alignment. It is to stop people from going out 
in the street with a tin, badgering people for money as a street collector; not people who are collecting for charity. 
People cannot do it unless they hold a permit. A person could raise $40 in a morning if they were collecting up in 
Hillarys. People are very wealthy up there! Seriously, this is to stop nuisance —  
Mr P.A. Katsambanis: No matter how wealthy they are, I do not think they would be giving me money, or you!  
Mr J.R. QUIGLEY: This is to stop nuisance street collecting. It does not go to charitable collections and therefore 
in my contemplations I had not thought about how to guarantee what the administration fund is. We have seen 
controversies around Australia—one involving the Shane Warne Foundation—as to how much was being collected 
and how much was going on administration. I think Mr Warne was vindicated in the end, so I make no criticism 
of him. Those controversies happen all the time. It is certainly not resolved by this legislation. I commend this part 
to the house, because it is to do with nuisance collections.  
Mr P.A. KATSAMBANIS: To clarify, in relation to those fines, of course $40 today is not a deterrent—not 
a sufficient deterrent anyway.  
Mr J.R. Quigley: It is about a packet of cigarettes, I think. 
Mr P.A. KATSAMBANIS: I would not know. Forty dollars for a packet of cigarettes? Wow! Thank goodness 
I am not a smoker. I have learnt something today!  
What I want to clarify in relation to the fines is whether there is an intention to issue infringement notices in this 
respect because I can think of circumstances in which, as the minister described, an on-the-spot fine might make 
a lot more sense than getting the police to go through the administrative burden of charging someone and 
presenting them to court.  
Mr J.R. QUIGLEY: Not only that, these people who street-collect might be itinerant. If we see them there, it is 
no good taking their name and address in the hope of posting them a summons for a court appearance in due 
course. What is the biggest deterrent? “You’re doing it, sunshine. Where’s your permit?” “I haven’t got one”. 
“Well, there’s your $100 infringement”. He or she will be off the street. This section is really aimed, as I said, to 
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stop nuisance collecting. It is not aimed at those people who wear those nice yellow and red t-shirts and collect for 
charities, such as Royal Life Saving or something like that. This is to stop those beggars.  
Mr P.A. KATSAMBANIS: To clarify, is there an infringement regime now or is there an intention to introduce 
one; and, if so, in what sort of time frame?  
Mr J.R. QUIGLEY: We intend to introduce that as part of the reform that I referred to before. We do not intend 
for all these to go to court. As part of that regulatory reform, this is what we want to push down to police, 
department officers or whoever to be able to issue it on the spot.  
Mr P.A. KATSAMBANIS: Obviously, we look forward to that because clearly it is an issue not just in respect 
of this but many other issues as well. As the minister pointed out in his other capacity as Attorney General, he 
has changed the jurisdictions so work has been pushed down to the Magistrates Court and plenty of work has 
been pushed down to the District Court so we do not want any unnecessary burden on the courts. With that, we 
have comprehensively gone through, cover to cover, the 94 clauses of the bill, amending one clause in two 
different ways. I think it has been a useful opportunity to air these issues and provide further clarity to the 
general public of Western Australia about how this bill will operate, particularly for those people—the 
tradespeople and professional people—who will be affected by changes to their licensing and regulatory regime. 
Thank you, minister, for your indulgence.  
Mr J.R. QUIGLEY: In response to that, I repeat my earlier given answer that from the licensing database, all 
licence holders will be informed.  
Clauses put and passed.  
Title put and passed.  

House adjourned at 9.24 pm 
__________ 
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